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CIVIL  PROCEDURE  REPORTS. 


RUTHEBFORD  v.  ERAUSE^  a  dL 

SunuBXB  Court,   Delaware   Countt,    Special  Term, 

April,  1894. 

^523. 

JPUadimg'-ver^/lcaHan  of  answer  whem  nuijf  he  emiML* 

Where  any  part  of  a  pleading  relaiee  to  matters  eonceming  whieh  a 
party  woold  be  privileged  ttom  testifying  he  is  not  required  to 
Terify  it,  although  it  could  not  be  used  iu  a  oriminal  prosecution 
against  him, —the  criterion  being  whether  the  party  if  called  as  a 
witness  would  be  excused  from  answering. 

In  an  action  to  recover  damages  for  negligence  where  the  complaint 
alleges  that  the  defendant  wrongfully  and  immoderately  drove  a 
team  of  horses  upon  a  public  highway  while  he  was  intoxicated' 
or  drunk,  and  that  the  horses  as  a  result  thereof  where  injured, 
two  criminal  offences  are  charged,  viz. :  (1)  cruelty  to  animals  and 
(2)  intoxication  in  a  public  place,  both  misdemeanors,  and  the 
defendant  therefore,  is  excused  from  verifying  his  answer  thereto. 

Where  a  complaint  shows  upon  its  face  that  a  crime  is  charged,  the 
defendant  need  not  verify  his  answer  thereto,  nor  is  it  necessary 
that  an  af&davit  accompany  the  answer  showing  the  reason  for 
omitting  the  verification. 

{DeeUed  April  28»  1894.) 

Motion  hj  the  defendant  ErauBe  that  a  judgment 
entered  against  him  by  default  be  set  aside  as  improperly 
taken. 

*  In  8  dv.  Fro.  at  page  438,  et  $eq,,  there  is  a  "  Note  on  veri/ieailon 
tf  pUadinf  in  oMl  ocKoiit,*'  in  which  (at  page  441)  the  right  to  omit 
tiie  veniicatiou  where  the  party  pleading  would  be  privileged  from 
tawcifying  as  to  matters  contained  therein  is  briefly  considered. 


CIVIL  PROCEDURE   REPORTii. 


Rutherford  v.  Krause 


The  opinion  states  the  material  facts. 

W.  ib  G.  YoumanSj  for  defendant  Krause  and  motion 

4 
9 

\         Bcbert  T.  Johisoriy  for  plaintiff,  opposed. 

Forbes,  J. — The  complaint  is  based  upon  a  cause  of 
action  for  negligence  for  wrongfully  and  immoderately  driv- 
ing a  team  of  horses  upon  the  public  highway,  while  it  is 
claimed,  the  defendant  was  intoxicated,  or  drunk.  It  ia 
also  claimed  that  the  horses  were  injured  by  such  driving, 
and  that  the  vehicle  used  was  broken  and  destroyed.  The 
complaint  is  verified,  and  was  served  on  the  21st  day  of 
June,  1893. 

An  answer,  in  behalf  of  this  defendant,  was  interposed 
and  served,  without  verification,  about  the  1st  day  of 
July,  1893.  This  answer  was  returned  because  it  was 
not  verified,  and  a  iudgment  was  entered,  as  upon  a 
default. 

A  motion  is  now  made  to  set  aside  the  judgment  upon 
the  ground  that  the  judgment  was  unauthorized,  that  the 
cause  is  at  issue,  and  that  plaintiff's  proceedings  are 
irregular. 

The  single  proposition  presented  is  this :  Does  the 
complaint,  upon  its  face,  state  facts  sufficient  to  authorize 
the  omission  of  the  verification  of  the  answer,  by  the 
defendant  answering  f 

A  careful  review  of  the  authorities,  I  think,  is  sufiic- 
ient  to  show  that  if  all  of  the  facts  alleged  in  the  complaint 
are  to  be  taken  as  true,  and  an  answer  admitting  those 
facts  was  served,  that  answer  could  be  used  against  this 
defendant  as  an  admission,  on  his  part,  of  the  commission 
of  a  crime. 

He  is  charged  with  being  intoxicated  in  a  public 
place.     This   is   a   crime,    both   by   statute   and   by   the 
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dodBionB  of  the  courts.  Laws  of  1892^  Chap.  401,  %  35, 
which  read  as  follows : ,  '^  Any  person  who  shall  be 
intoxicated  in  &  public  place  shaU  be  guilty  of  disorderly 
conduct,  may  be  arrested  without  warrant  while  so 
intoxicated,  and  shall  be  punished  by  a  fine  of  not  less 
than  three,  or  more  than  ten  dollars,  or  by  imprisonment 
not  exceeding  six  months.^'     Hill  v.  People,  20  N.  Y.  363. 

He  is  also  charged  with  immoderate  driving,  which 
must  be  construed  as  overdriving,  and  upon  the  facts  of 
intoxication  and  immoderate  driving  is  based  the  cause  of 
action  alleged  in  the  complaint.  Overdriving  is  made  a 
misdemeanor  by  section  655  of  the  Penal  Code.  This  is 
defined,  by  section  669  of  the  Penal  Code,  as  torture  or 
cruelty  to  an  animal  (not  a  human  being),  which  includes— 
"  Every  act,  omission,  or  neglect,  whereby  unjustifiable 
physical  pain,  suffering  or  death  is  caused  or  permitted." 

These  facts  appear  upon  the  face  of  the  complaint,  and 
the  punishment  is  provided  for  under  the  Code  of  Criminal 
Procedure,  section  56,  subd.  27. 

I  think  the  real  test  is  whether  any  part  of  the  plead- 
ing would  excuse  a  party  testifying,  or, — ^if  there  is  more 
than  one  party,  anyone  would  be  privileged, — verification 
may  be  omitted.  The  criterion  is  whether,  if  called  as  a 
witness,  the  party  would  be  excused  from  answering. 
(Goth  V.  Star  Printing  Co.,  14  Civ.  Pro.  3.) 

Assuming  this  as  a  test,  then,  were  the  defendant 
called  as  a  witness  by  the  plaintiff,  could  he  decline  to 
answer  upon  the  ground  that  his  evidence  would  tend  to 
convict  him  of  a  crime  f  Can  there  be  any  serious  doubt 
about  it,  inasmuch  as  the  complaint,  in  two  particulars, 
charges  him  with  a  misdemeanor  ?  (Friess  r.  N.  Y.  Cen- 
tral and  Hudson  River  R.  R.  Co.,  67  Hun.  205.) 

The  fact  of  voluntary  intoxication  can  be  used  in 
aggravation  of  damages.  Immoderate  driving,  thus  mak- 
ing the  offense  of  cruelty  to  animals,  can  also  be  used  in 


CIVIL   PROCEDURE   REPORTS. 

Hutheford  v.  Krause. 


aggrayation  of  damages,  and  must  be  presumed  to  have 
been  charged  in  the  complaint  for  that  purpose.  When  a 
person  does  a  wrongful  act,  which  results  in  a  particular 
injury  to  another,  the  latter  has  a  remedy  by  action. 
(Thomas  v.  Smith,  75  Hun.  573). 

The  omission  to  verify  is  permitted  by  the  Code  {Code 
Civ.  Pro.  ^  623) :  **  Where  a  party  pleading  would  be 
privileged  from  testifying,  as  a  witness,  concerning  an 
allegation,     •     ...     in  the  pleading.''  * 

*  Note  on  Right  to  GMrr  Verification  of  Pleadino. 

I.  As  to  when  Terification  may  be  omitted,  (see  **  Note  on  wrijl 
cation  of  pleadingt  t»  Civil  ActUmi'*  8  Civ.  Pro.  438  at  p.  441)  :  also,  in 
action  for  libel  (Wilson  v.  Bennett.  2  Civ.  Pro.  34);  in  action  af^ninst 
corporation  for  libel,  (Goth-  v.  Star  Printing  Co.,  14  Id.  3) ;  in 
action  for  obtaining  i;oods  by  false  pretenses,  (Frist  v.  Climm  6  Id. 
30;  but  see,  contra,  Beckley,  v.  Chamberlain  22  Civ.  Pro.  338);  in 
action  to  recover  debt  of  corporation  from  tmstee  because  of  failure- 
to  file  annual  report  (Gadsden  v.  Woodward  11  Civ.  Pro.  215,  8.  C. 
108  N.  Y.  242,  revs'g  38  Hun.  548.  S.  C  3  Bow.  Pr.  K.  S.  109) ;  where 
the  pleading  might  aid  in  forming  a  chain  of  testimony  to  convict  of 
a  criminal  offense  (Clapper  v.  Fitzpatrick,  3  Bow.  Pr.  314 ;  8.  C.  1 
Code  H.  09) :  where  the  party  would  be  excused  from  testifying  to 
any  matters  alleged  or  denied  in  the  pleading  (Blaisdell  v.  Raymond 
5  Abb.  Pr.  144 ;  Wheeler  v.  Dixon,  14  Bow.  Pr.  151);  answer  in  action 
for  divorce  {Code  Civ.  Pro.  §  1757;  Anable  v.  Anable  24  Bow.  Pr.  92  ; 
8weet  V  8weet,  15  Id.  109);  answer  where  complaint  charges 
defendant  with  keeping  a  bawdy-house  (Anderson  v.  Doty,  33  Bun. 
238). 

II.  As  to  when  verification  may  not  be  omitted,  see,  In  action 
for  false  arrest,  not  alleged  to  have  been  wilful  (Dehn  r.  Mandeville 
08  Bun.  335,  8.  C.  53  St.  Rep.  281 ;  22  i^.  Y.  8upp.  984);  in  action  to- 
recover  price  of  goods  sold  through  false  representations  (Beckley  v. 
Chamberlain  22  Civ.  Pro.  338) :  overruling  (Frist  v.  Climm,  0  Civ. 
Pro.  30) ;  in  action  against  trustee  of  social  corporation  to  recover  on  a 
corporate  debt,  (Rogers  v.  Decker  131  J^.  F.  490);  affirming  02  Bun.  15; 
in  action  to  set  aside  fraudulent  assignment,  (Walcott  v.  Winston  8 
Abb.  Pr.  422) ;  in  action  to  recover  money  lost  at  play,  where  it  does 
not  appear  that  the  matters  alleged  or  denied  tend  to  implicate  the 
party  as  a  winner  (Lynch  v.  Todd,  13  How.  Pr.  640). 

III.  Under  Code  of  Pro.  $  157  and  Laws  of  1854  chap.  75  f  1,  it 
was  held  that  the  verification  of  an  answer  could  not  be  omitted 
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And  thiB  privilege  may  be  claimed  because  it  is  given 

by  the  Code,  notwithstanding  the  pleading  cannot  be  used 

111   a  crimnal   prosecution  against  the  party.     He  is  not 

'bilged  to  spread  an  admission  of  his   crime   upon  the 

-ecord.     He  need  neither  admit  nor  deny  the  criminality 

of  the  act,  but  may  remain  silent   (Friess  v.  N.  Y.  Central 

where  the  defense  pleaded  was  that  the  loan  soed  for  was  made  in  a 
transaetiom  in  violation  of  the  lottery  laws,  because  the  privilege  was 
confined  to  answering  allegations  (Fredericks  v.  Taylor,  •'>2  X.  T  566; 
6.  C.  U  Ahh,  N.  C.  77).  The  right  to  omit  to  verify  a  pleading  is 
evidently  not  so  limited  nnder  the  Code  of  Civil  Procedure  which 
provides  that  *Hhe  veritlcation  may  be  omitted,  in  a  case  where  it  is 
not  otherwise  specially  prescribed  by  law,  where  tho  party  pleading 
would  be  privileged  from  testifying  as  a  witness,  concerning  an 
Megatum  or  denial  oontained  in  the  pleading"  (Code  Civ.  Pro.  4  523), 
and  that  *'  A  defendant  is  not  excused  fW>m  verifying  his  answer  to  a 
complaint,  charging  him  with  having  confensed  or  suffered  a  Judg- 
ment, or  executed  a  conveyance,  assignment,  or  other  instrument,  or 
transferred  or  delivered  money,  or  personal  property,  with  intent  to 
hinder,  delay,  or  defraud  his  creditors;  or  with  being  a  party  or  privy 
to  such  a  transaction  by  another  person,  with  like  intent  towards  the 
creditors  of  that  person,  or  with  any  fraud  whatever,  affecting  a 
right  or  the  property  of  another.''    (Code  Civ.  Pro.  $  529). 

The  provisions  of  the  Code  of  Procedure  were  not  so  broad  as 
the  provision  from  the  Code  of  Civil  Procedure  t  523,  above  quoted- 
It  provided  that  ''  the  verification  may  be  omitted  when  an  admission 
of  the  truth  of  the  allegation  might  subject  the  party  to  prosecution 
for  felony.''  Lowe  of  1864  chap.  75,  (  1  provided  that  ''the  verifica- 
tion of  any  pleading  in  any  court  of  record  of  this  state  may  be 
omitted  in  all  cases  where  the  party  called  npon  to  verify  would  be 
privileged  from  tetifying  as  a  witness  to  the  truth  of  any  matter 
denied  by  such  pleading. 

lY.  Broadly  stated  an  affidavit  excusing  the  failure  to  verify  by 
showing  that  the  case  is  within  the  statute  is  necessary  wherever  it 
does  not  clearly  appear  from  the  pleadings  that  the  party  would  be 
privileged  from  testifying  as  a  witness  (Roachee.  Kivlin,  25  Hun.  10; 
Dehn  «.  Mandeville  68  Hun  335,  S.  C.  52  St.  Rep.  281 ;  22  N.  Y.  Supp. 
984 ;  Lynch  v.  Todd  13  How.  Pr.  546),  but  not  where  the  nature  of 
the  aetion,  defense  or  allegntions  show  the  privilege.  (Ooth  v. 
Star  Printing  Co.,  14  Cir.  Pro,  3;  Maloney  v.  Dows,  2  Hilt,  247 
affirming  15  How,  Pr.  261;  Wheeler  v.  Dixon,  14  How.  Pr.  151; 
Clapper  v.  Fitzpatrick  3  Id  313 ;  Anderson  v.  Doty,  33  Hun,  238 ; 
Blaisdell  v.  Raymond,  5  Abb.  Pr.  144). 
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and  Hudson  River  R.  R.  Co.,  supra.)y  and  where  the  com« 
plaint  shows  upon  its  face  the  crime  charged,  no  affidavit 
need  accompany  the  answer  (Goth  v.  Star  Printing  Co., 
suprtty  and  cases  there  cited.  Dehn  i;.  Mandeville,  68  Hun^ 
335). 

The  judgment  against  this  defendant  must  therefore 
be  vacated  and  cancelled  of  record,  and  the  answer  must 
be  deemed  to  have  been  served  in  time;  but  without  costs 
to  either  party. 


TEN  EYCK  V.   TOWN  OP  WARWICK. 

Supreme  Court,  Second  Department,  Kings  Couhtt^ 

Special  Term,  August,  1894. 

^779. 

stay  of  proceedings  far  non-payment  of  motion  ootfa. 

The  fact  that  the  proceedings  of  the  plaintiff  in  an  action  are  stayed 
becauae  of  the  d  on -payment  of  motion  costs,  will  not  prevent  the 
making  by  him,  and  the  granting  of  a  motion  for  leave  to  enter 
final  Judgment  dismissing  the  complaint  which  Judgment  the 
defendant  declines  to  enter  although  entitled  so  to  do. 

{Decided  August  3,  1894.) 

Motion  by  the  plaintiff  for  leave  to  enter  final  judg- 
ment dismissing  the  complaint,  which  judgment  the  plaintiff 
is  entitled  to,  but  refuscb  to  enter. 

This  action  wai  brought  by  the  plaintiff,  the  owner 
and  occupant  of  certain  premises  upon  which  there  is  a 
hotel  situate  upon  the  northernly  end  of  Greenwood  Lake, 
in  the  County  of  Orange,  N.  Y.,  to  enjoin  the  defendants 
from  interfering  with  navigation  upon  said  lake,  and  to 
snjoin  the  defendant  the  Town  of  Warwick  from  preventing 
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the  closing  and  opening  and  ceasing  to  operate  a  draw- 
iiridge  erected  over  an  arm  of  said  lake.  The  defendant^ 
rlie  Town  of  Warwick,  demurred  to  the  complaint  and  the 
ilemorrer  was  sustained  at  special  term  and  the  interlocu- 
tory judgment  thereupon  entered  was  upon  an  appeal 
t  tken  by  the  plaintiff  affirmed  bj  the  general  term  in 
May,  1894  (See  78  Hun.  609.)^  with  leave  to  plaintiff  to 
amend  his  complaint  on  payment  of  costs.  The  plaintiff 
did  not  amend  within  the  time  given  by  the  interlocutory 
judgment  entered  upon  the  decision  of  the  general  term 
and  the  plaintiff  thereupon  made  this  motion. 

An  injunction  restraining  the  defendants  from  pre- 
venting the  opening  and  closing  of  said  bridge^  and 
requiring  the  Town  of  Warwick  to  open  and  close  it,  was 
granted  at  the  commencement  of  the  action  which  was 
continued  by  order  of  the  special  term  during  the  pendency 
of  the  action.  This  order  was  upon  appeal  taken  by  the 
defendants  reversed  by  the  general  term  (see  Ten  Eyck  v. 
Town  of  Warwick,  75  Hun.  562;  S.  C.  27  N.  T.  Supp. 
536 ;  59  St.  Bep.  636)  and  the  order  reversed  with  $10 
costs  and  disbursements  and  the  motion  to  continue  the 
injunction  denied  with  $10  costs.  These  costs  had  not 
been  paid  at  the  time  of  making  this  motion  although  more 
than  ten  days  had  elapsed  since  the  service  of  a  copy  of 
the  order  granting  them^  with  notice  of  its  entry,  and  their 
non-payment  was  urged  as  a  reason  why  this  motion 
should  be  denied.* 

Clarence  C.  FerriSj  for  plaintiff  and  motion. 

Henry  Bacon  {Bacon  <&  Merrittj  Attorneys),  for 
defendant,  Town  of  Warwick,  opposed. 

*  After  the  vacation  of  the  io^junction  a  reference  was  had  to  deter- 
mine the  damage  done  thereby,  and  an  order  made  at  special  term 
assessing  the  defeodant's  damages.  An  appeal  was  taken  from  such 
order,  and  the  decision  therein  is  reported  $uh  nom.  (Ten  Eyck  v. 
Sajers,  76  Hmn,  37 ;  S.  C,  27  N.  F.  Supp,  588 ;  50  J^.  F.  Si.  Rep.  827). 
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Babtlett,  J. — This  is  an  application  on  behalf  of  the 
plaintiff,  for  leave  to  enter  final  judgment  dismiaeing  the 
complaint,  which  judgment  the  defendant,  the  Town  of 
Warwick,  is  entitled  to  enter  but  declines  to  enter. 

The  application  is  opposed  on  the  ground  that  the 
plaintiff  is  in  default  for  the  non-payment  of  costs 
heretofore  awarded  against  him  in  the  action ;  the 
defendant  relying  upon  section  779  of  the  Code,  which 
provides  that,  where  costs  are  not  paid  within  the  time 
fixed  for  that  purpose,  all  proceedings  on  the  part  of  the 
party  required  to  pay  the  same,  except  to  review  or 
vacate  the  order  are  stayed  without  further  direction  of 
the  Court  until  the  payment  thereof. 

I  think  it  would  be  a  forced  construction  of  this 
section  to  hold  that  it  operates  to  prevent  a  litigant  from 
taking  steps  to  compel  his  adversary  to  place  upon  the 
record  of  the  Court  in  an  effective  manner  a  judgment  in 
favor  of  that  adversary  and  against  the  applicant. 

The  section  could  never  have  been  intended  to 
prevent  a  party  from  insisting  upon  the  entry  of  a 
judgment  against  himself. 

It  may  very  well  be  that,  often  the  entry  of  such  a 
judgment  in  favor  of  the  Town  of  Warwick  in  the  present 
action,  section  779  will  have  the  effect  of  staying  all 
proceedings  on  the  part  of  the  plaintiff  to  review  that 
judgment  until  the  motion  costs  heretofore  awarded  to 
the  defendant  shall  be  paid,  but  that  will  be  a  matter  for 
future  consideration. 

The  plaintiff  may  have  leave  to  enter  final  judgment 
herein,  in  accordance  with  the  directions  of  the  inter- 
locutory judgment,  unless  such  judgment  is  entered  by  the 
defendant  within  ten  days'  after  service  of  notice  of  the 
entry  of  the  order  to  be  made  upon  this  motion. 
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Note  or  Stat  of  Pbocsedino6  for  Non-Payment  of 

Interlocutory  Cost. 

Til*  Statato.— Provision  wm  made  by  Laws  of  1847,  chap.  390. 
f  a,  (8  R.  8  , 5  ed.,  126 ;  4  Edm.  Stat.  690),  for  '« process  in  the  nature  of 
a/eri/ookw  against  personal  property  ....  for  the  collection  " 
of  interlocutory  costs  '*  founded  on  "  an  order  of  the  Court,  and  the 
same  remedy  was  continued  by  the  *'  Code  of  Reme<lial  Justice/' 
taking  effect  in  May,  1876,  and  by  the  same  Code  re-named,  the 
<*Code  of  Civil  Procedure"  when  it  after  revision,  took  effect 
September  1,  1876,  —  the  process,  however,  which  had  formerly 
generally  been  known  as  a  **  precept ''  being  called  in  these  Codes  an 
«X6eution  against  personal  property. 

But,  the  first  statute  enacted  in  this  State  providing  for  a  stay  of 
the  proceedings  in  an  action  for  non-payment  of  motion  or  other 
interlocutory  costs  is  Laws  of  1876  chap.  431,  $  12,  amendiug  section 
315  of  the  Co4le  of  Procedure.  This  provision  was  by  the  amendatory 
act  of  1877,  (Laws  of  1877,  chap.  416),  incorporated  in  section  779  of  the 
Code  of  Civil  Procedure.  The  section  was  amended  by  chap.  542  of 
the  Laws  of  1877  by  inserting  the  words  '*  except  to  review  or  vacate 
the  order  "  and  by  La^s  of  1884,  chap.  181  by  inserting  in  the  first 
part  of  the  section,  the  words,  **  or  any  other  sum  of  money.''  It  was 
also  amended  with  respect  to  the  issuance  of  execution  and  punish* 
ment  for  contempt  by  Laws  of  1882,  chap.  397  and  Laws  of  1884  chap. 
181). 

The  provision  of  the  Code  of  Ct>il  Procedure  now  reads  as 
follows :  *'  §  779.  Where  costs  of  a  motion,  or  any  other  sum  of  money, 
directed  by  an  order  to  be  paid,  are  not  paid  within  the  time  fixed  for 
that  puipose  by  the  order,  or,  if  no  time  is  so  fixed,  within  ten  dayn 
after  the  service  of  a  copy  of  the  order,  an  execution  against  the 
XMrsonal  property  only  of  the  party  required  to  pay  the  same  may  be 
issued,  by  any  party  or  person  to  whom  the  said  costs  or  sum  of  money 
is  made  payable  by  said  order,  or  in  case  permission  of  the  Court 
shall  be  first  obtained,  by  any  party  or  person  having  an  interest 
in  oompeUing  the  payment  thereof,  which  execution  shall  be  in  the 
same  form,  as  nearly  as  may  be,  as  an  execution  upon  a  judgment, 
omitting  the  recitals  and  directions  relating  to  real  property,  and 
all  proceedings  on  the  part  of  the  party  required  to  pay  the 
•ame,  except  to  review  or  vacate  the  order,  are  stayed  without 
Ibrther  direction  of  the  Court  until  the  payment  thereof.  But  the 
adverse  party  may,  at  his  election,  waive  the  stay  of  proceedings. 
Where  the  order  directs  that  tlie  costs  of  a  motion  abide  the  event  of 
the  action,  or  where  costs  of  a  motion,  awarded  by  an  order,  have 
not  been  collected,  when  final  judgment  is  entered,  they  may  be 
taxed,  as  part  of  the  costs  of  the  action,  or  set  off  against  costs 
Awarded  to  the  adverse  party,  as  the  case  requires.    But  nothing 
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herein  contained  shall  be  bo  construed  as  to  relieve  a  party  or  person 
from  punishment  as  for  contempt  of  court,  for  disobedience  to  an 
order,  in  any  case  when  the  remedy  of  enforcement  by  such  proceed- 
ings now  exists.'' 

The  history  of  the  statutory  provisions  so  far  as  they  relate  to  tlio 
collection  of  costs  by  precept  and  execution  is  briefly  reviewed  ii. 
Valiente  o.  Bryan  3  Civ.  Pro.  358. 

DeoiBiQiui  prior  to  the  Btatnte,— In  Pinney  v.  Johnson  (2  Wettd. 
828),  Margy  J.,  says  ''  the  Court  restrains  parties  from  the  prosecution 
of  a  second  suit  for  the  same  cause,  until  the  costs  of  the  first  suit  be 
paid;  but  never  stays  the  prosecutiou  of  a  suit,  until  the  costs  of  an 
interlocutory  order,  made  in  the  progress  of  the  suit  be  paid.'' 

In  Adams  v.  Bush,  No  2,  (2  Abb.  Pr.  N.  S.,  112  [Supm.  Ct.  Sp.  T. 
1863])  it  was  held  that  leave  to  renew  a  motion  will  not  be  denied 
because  the  costs  awarded  on  the  previous  application  are  unpaid, 
unless  it  appears  that  they  cannot  be  collected. 

In  -Jackson  ex  dem.  Pioneer  v.  Schauber  (4  Wend.  216),  where 
Judgmente  rendered  by  the  Supreme  Court  were  reversed  in  the 
Court  of  Errors,  with  costs,  and  venires  de  novo  awarded,  the  proceed- 
ings of  the  plaintiff  were  stayed  until  the  payment  of  the  costs  in  error. 

In  Dresser  v.  Brooks  (5  How.  Pr.  75  [Ct.  App,  1848])  it  was  held 
that  a  secoud  appeal  should  be  stayed  because  of  the  non-payment  of 
the  costs  awarded  on  the  dismissal  of  a  former  appeal  from  the  same^ 
adjudication. 

Statute  applies  to  what  Courts.— By  section  3,347,  subd.  6, 
of  the  Code  of  Civil  Procedure  the  provisions  of  section  779  are  made 
applicable  ''only  to  the  proceedings  taken  on  or  after  the  first  day  of 
September,  1877,  in  an  action  or  special  proceeding  in"  the  supreme 
court,  a    superior    city    court,    the    city    (then    marine)    court    of 
New  York  or  a  county  court.    Section  2,566  of  the  Code  of  Civil 
Procedare,  however,  provides,  ''A  direction  of  a  surrogate's  court, 
made  or  entered  in  writing,  and  not  included  in  a  decree,  is  styled  n:: 
order.    It  may  be  enforced  in  liko  manner  as  a  similar  order,  made 
by  the  supreme  court  in  an  action ;  and  the  costs  are  the  same  aa 
upon  such  an  order,  and  may  be  collected  in  like  manner." 

This  undoubtedly  authorizes  the  issuance  of  an  execution 
against  personal  property  to  collect  the  costs,  but  does  not  extend  the 
provision  of  section  779  relating  to  a  st^y  to  surrogates  courts.  (See 
Scofield  «.  Adriance,  2  Dem.  486.) 

Who  Stayed.— The  party  required  to  pay  the  costs  of  a  motion, 
or  any  other  sum  of  money  directed  by  an  order  to  be  paid  is  stayed. 
{Code  Civ.  Pro.  (  779.)  The  party  in  default  in  paying  the  costs  is 
stayed.  (Thanle  v.  Frost,  1  Abb.  N.  C.  298;  Lyons  r.  Murat,  4  Id.  IS; 
Henderson  v.  Savage  1  Mo.  Law.  Bui.  60.)  The  party  charged  with 
the  costs  is  stayed.  (Hazard  v.  Wilson,  3  Abb.  N.  C.  60. )  One  who  has 
been  substituted  as  plaintiff  in  an  action  upon  the  transfer  of  the 
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came  of  action  to  him,  where  motion  costs  awarded  against  the 
fonner  plaintiff  have  not  been  paid  is  stayed.  (Garden ier  v.  Eldred, 
21  Civ.  Pro.  221.)  The  assignee  of  a  Judgment,  proceedings  npoii 
which  are  stayed  by  the  non-payment  of  motion  costs  awarded 
before  the  assignment  is  stayed.  (Mao  Whinnie  v.  Cameron,  19  Civ.  Pro. 
168;  8.  C-,  57  Hun.,  463;  Murray  o  Cameron,  15  N.  T.  Supp.  13; 
S.  C,  38  Si  Rep.  792.) 

The  assignee  of  a  cause  of  action  whose  assignor  has  failed  to  pay 
motion  costs  awarded  against  him  is  stayed.  ( Wessels  v.  Boettcher,  142 
X  r.  212  ) 

But  the  administrator  of  a  deceased  plaintiff,  who  also  has  a 
conveyance  of  the  subject  of  the  action,  is  not  prevented  by  the 
non-payment  of  motion  costs  awarded  against  the  original  plaintiff 
from  moving  to  revive  and  continue  the  action,  and  for  his  substitu- 
tion as  plaintiff.    (Clute  v.  Emerich,  16  Civ.  Pro.  123.) 

What  Actions  and  Proceedings  Stayed. — A  motion  to  compel  the 
acceptance  of  a  notice  of  appeal  cannot  be  made  while  the  proceedings 
of  the  moving  party  are  stayed  by  the  non-payment  of  motion  costs. 
(Cohn  V  Husson,  17  Civ.  Pro.  434.) 

Stay  for  non-payment  of  costs  of  a  motion  to  set  aside  a  taxation 
of  costs,  prevents  service  of  notice  of  appeal  from  the  judgment. 
(Gardinier  v.  Eldred,  21  Civ.  Pro.  221.) 

AVhere  a  motion  of  the  defendant  in  an  action  that  service  of  a 
case  and  exceptions  made  by  the  plaintiff  be  vacated  because  the 
proceedings  of  the  plaintiff  were  stayed  by  the  non-payment  of  the 
costs  of  a  motion  to  set  aside  a  taxation  of  costs  was  granted,  an 
appeal  by  the  plaintiff  from  the  order  thereupon  entered  should  not 
be  dismissed  because  of  such  stay,  as  the  propriety  of  the  enforcement 
of  the  stayed  is  involved  in  the  appeal.    (Id.) 

Proceedings  to  review  or  vacate  the  order  awarding  the  costs  or  i 
directing  the  payment  oi  the  money  are  not  stayed.  {Code  Civ.  Pro.  I 
^  779  as  amended  by  Laws  of  1877  chap.  542.)  r 

Proceedings  necessary  to  enable  the  party  in  default  to  review 
the  order  by  an  appeal  are  not  stayed.    (Anon.  4  Ahb.^  N.  C.  11.) 

The  stay  does  not  prevent  the  making  of  a  motion  to  vacate  the 
order  imposing  the  costs,  as  irregular.    (Marsh  o.  Woolsey,  14  Hun.  1.) 

The  right  to  review  by  appeal  an  order  imposing  costs  carries 
with  it  the  right  to  resist  the  taxation  of  improper  costs  upon  an 
affirmance  on  such  an  appeal.    (Thalceimer  v.  Hays.  6  St.  Rep.  125.) 

A  motion  to  set  aside  an  execution  against  the  person  is  not  a 
proceeding  to  review  or  vacate  an  order  denying  a  prior  motion  to  set 
aside  an  order  of  arrest,  and  is  stayed  by  non-paj^mont  of  the  costs  of 
snoh  former  motion.    (Knoff  v.  Ellsworth,  8  Si.  Rep.  568.) 

Failure  of  the  plaintiff  in  an  action  to  pay  the  costs  of  a  motion 
will  not  prevent  the  making  sfter  her  death  of  a  motion  by  one  to 
whom  during  life  she  had  conveyed  the  subject  matter  of  the  action 
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and  to  whom  letters  of  Bdministration  npon  her  estate  had  been 
granted,  to  revive  and  continue  the  action.  The  Coart  (Van  Brunt 
P.  J.,  Danucls  J.,  coocarring)  said  **  It  was  necessary  that  the  case 
shoald  he  reyived  in  order  that  there  might  be  some  person  who 
could  pay  the  costs  and  continue  the  action  It  was  not  until  the 
action  has  been  actually  revived  that  there  was  any  plaintiff, 
the  plaintiff  of  record  whose  proceedings  could  be  stayed,  being 
dead" 

The  party  stayed  cannot  take  judgment  against  his  opponent 
upon  his  default  in  appearing  when  the  case  is  called  on  the  calendar 
for  trial,  although  notice  of  trial  has  been  duly  given.  (Brown  v. 
Oriswold,  23  J7ifii.  618.)  Nor  can  a  defendant  to  whom  the  costs  were 
awarded,  insist  that  the  plaintiff  shall  not  proceeil  because  stayed 
and  at  the  same  time  take  a  dismissal  of  the  complaint.  If  the 
•defendant  insists  on  the  benefit  of  section  779  of  the  Code  of  Civil 
Procedure,  all  he  should  have  is  a  mere  stay  of  proceedings. 
{Eisenlord  v.  Clium,  17  Civ.  Pro.  147;  8.  C,  62  Hun.  461.) 

One  whose  proceedings  are  so  stayed  may  serve  a  purely  defensive 
pleading,  as  an  answer  not  containing  a  counterclaim.    The  statutory 
provision  was  not  intended  to  prevent  a  party  moved  against  from 
asserting  bis  natural  and  legal  right  of  self  defense.    (Randell  v 
Abrisqneta,  20  Abb.  N.  C.  292 ;  S.  C  2  Cit^  Ct,  303 ) 

Failure  to  pay  costs  awarded  on  dismissing  proceedings  supple- 
mentary to  execution,  prevents  the  issuance  of  execution  on  the 
Judgment  and  the  making  of  a  levy  thereunder.  (MacWhiunie  v. 
Cameron,  19  Civ.  Pro,  168;  S.  C,  57  Hufi.  463. 

1 1  seems,  that  in  such  case  crediting  the  costs  on  the  Judgment 
would  obviate  the  stay  (per  Bartlktt,  J.,— Van  Brunt,  P. J.,  and 
Daniels,  J.,  not  concurring  therein)  Id. 

In  Godfrey  v.  Pell  (5  Mo.  Law,  Bui.  69),  it  was  held  at  8X>eciaI 
term  of  the  N.  Y.  Superior  Court,  that  a  failure  to  pay  costs  in  sup- 
plementary proceedings  stays  those  proceedings  only,  and  not  the 
uciion. 

A  motion  to  set  aside  an  execution  as  issued  without  leave  of 
court  where  leave  is  necessary,  and  to  vacate  an  order  for  an 
examination  in  supplementary  proceedings  is  stayed  by  the  non- 
payment of  the  costs  of  a  former  similar  motion  made  on  the  ground 
that  the  Judgment  had  been  paid  (National  Bank  of  Port  Jervis  v. 
Hansee,  7  Civ.  Pro.  350). 

A  motion  for  Judgment  on  the  ground  that  the  defendant's  answer 
is  not  properly  verified,  and  that  a  previous  order  compelling 
acceptance  of  service  of  the  answer  be  vacated  because  of  failure  to 
file  the  motion  papers  and  to  strike  out  a  portion  of  the  answer  as 
shorn,  etc.,  is  stayed  by  non-payment  of  the  costs  awarded  in  said 
fonner  order.    (Mooney  v.  Ryerson,  8  Civ.  Pro.  435.) 

An  .ij)]>liration  for  leave  to  kuo  as  a  poor  person  is  stayed  by  non« 
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payment  of  motion  costs  previously  granted.    (Lyons  t.  Marat,  4 
Abb.  N.  C.  13;  8.  C,  54  Haw.  Fr.  23.) 

In  Wessels  «.  Boettoher  (142  if.  Y.  212),  proceedings  in  an  action 
were  held  to  be  stayed,  by  the  non  payment  of  motion  costs  awarded 
against  the  plaintiff*s  assignor  in  a  former  action  on  the  same  claim 

What  Costs  or  sam  of  Money.  -  *<  Costs  of  a  motion,  or  any 
other  sum  of  money  directed  by  an  order  to  be  paid"  if  *'  not  paid 
within  the  time  fixed  for  that  purpose  by  the  order,  or  if  no  time  is 
so  fixed,  within  ten  days  after  service  of  a  copy  of  the  order."  (Code 
Cto.  Pto^  t  T79  as  amended  by  Laws  of  1884,  Chap.  181.) 

The  motion  costs  non-payment  of  which  will  stay  proceedings, 
may  include  the  necessary  disbursements  of  the  successful  party. 
(Pitkin  «.  Cooley,  5  ffim.  48.) 

In  Eisenlord  v.  Clum  (17  CKt.  Pro.  147,  8  C.  52  Hun.  461),  the 
general  term  of  the  8npreme  Court  in  the  third  department  says,  in 
a  jMreanam  opinion,  *' Section  779  of  the  Code  of  Civil  Procedure, 
speaks  of  costs  of  a  motion,  or  an  other  snra  of  money.  This  language 
does  not  apply  to  the  costs  of  an  appeal  from  an  order  granting  a  new 
trial  on  the  merits.  The  costs  granted  on  such  an  appeal  are  not 
costs  of  a  motion  or  a  sum  of  mone}'  directed  by  an  order  to  be  paid.'^ 
To  precisely  the  same  effect,  is  Van  Woert  v.  Ackley,  56 1/un.  375. 

In  Verplanck  v.  Kendall  (47  N.  Y.  Super.  [15  J  Sl  S]  513),  decided 
in  1880,  and  Woodbridge  v.  Nelson,  (1  Mo.  Imw.  Bui,  27))  decided  in 
1879,  it  was  held  that  non-payment  of  costs  awards  an  appeal  from 
an  order  do  not  stay  the  proceedings  of  the  party  against  whom  they 
were  awarded. 

In  Cohn  v.  Husson,  (17  Civ.  Pro.  434),  it  was  held  that  non-pay- 
ment of  the  costs  awarded  by  an  order  of  the  general  term  reversing- 
an  order  of  the  special  term  granting  a  motion,  stayed  all  proceedings 
on  the  part  of  the  party  required  to  pay  them. 

Judge  Frerdman,  delivering  the  opinion  of  the  general  term  of 
the  Supreme  Court  in  that  case  says  with  reference  to  Verplanck  r. 
Kendall  above  cited :  '*  That  case  was  decided  in  1680.  and  at  that 
time  section  779  of  the  Code  read  as  follows  :  '  Where  costs  of  amotion 
directed  by  an  order  to  be  paid,  are  not  paid,'  etc.  It  was  upon  this 
language  that  it  was  held  by  this  court  that  costs  of  a  motion  did  not 
jnelude  costs  of  an  appeal  i¥om  an  order  In  Phipps  v.  Carman  (26 
Hum.  518),  decided  in  1882.  the  general  term  of  the  Supreme  Court  of 
the  second  department  reached  a  different  conclusion.  The  conflict 
between  the  two  decisions  was  settled  by  the  passage  of  chap.  181, 
Laws  1884,  by  which  section  779  was  amended  so  as  to  be  read  as 
follows:  '  Where  costs  of  a  motion,  or  any  other  sum  of  money  directed 
by  an  order  to  be  paid  are  not  paid,'  etc.  Under  this  section,  as  thus 
amended  non-payment  of  any  sum  of  money  directed  by  an  order  to 
be  paid,  is  made  by  law  a  ground  for  staying  further  proceedings  lU: 
the  action  on  the  part  of  the  party  thus  in  default,  and  the  section 
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applies  to  all  orden,  irrsnapective  of  the  qaestton  whether  they  haTe 
been  made  at  special  or  general  term." 

In  Carrigan  v.  Washburn  (18  Civ.  Pro.  79)  it  was  held,  by  McAdam 
Ch.  J.,  at  special  term  of  the  City  Court  of  New  York  that  costs  of  an 
appeal  from  an  order  vacating  an  execution  against  the  person  are  **  in 
the  nature  of  motion  costs "  collectable  in  the  manner  provided  by 
Code  Civ  Pro,  (  779.     See  also,  Quin  v.  Waiter,  18  civ.  Pro.  122. 

Costs  of  an  appeal  from  an  order  were  also  held  to  be  motion  costs 
in  Place  v.  Hayward,  (S  Ctr.  /Vo.  352);  Mclntyre  v.  German  Savings 
Bank,  (59  //un.  536)^  In  re  Brasier,  (13  Daly,  245);  Phipps  v.  Carman, 
(26 //wn.  518). 

In  Wessels  v.  Boettcher  (142  A.  7.  212),  Bartlbtt,  J  ,  delivering 
the  opinion  of  the  court  of  appeals  in  which  all  concurred,  says: 

'*  It  appears  that  the  plaintiffs  are  the  assignees  of  tbe  claim  sued 
on  herein;  that  their  assignors  h^id  previously  sued  thereon  and 
obtained  an  attachment  which  was  vacated  by  the  court  granting  it. 
and  the  order  affirmed  in  this  court  (138  X.  Y.  054) ;  that  this  action 
was  brought  before  said  motion  costs  were  paid,  and  while  plaintiffs' 
assignors  were  stayed  under  the  provisions  of  section  779  of  the  Code 
of  Civil  Procedure." 

Section  779  applies,  it  seems,  to  motion  costs  granted  in  a  special 
proceeding,  directed  by  an  order,  and  that  whether  order  is  an  order 
of  the  court  or  of  a  juage  ;  but  does  not  apply  to  a  final  order  in  such 
a  proceeding, — e.  q.  the  $30  costs  of  supplementary  proceedings  the 
allowance  of  which  is  authorized  by  statute.  (Valiente  v.  Bryan,  3 
Civ.  Pro.  358.) 

Section  779  applies  to  a  case  where  the  attorney  for  a  defendant 
was  ordered  to  pay  to  the  plaintiff  costs  of  opposing  a  motion  for  a 
new  trial  received  by  him  under  an  order  which  was  modified  on 
appeal.     (Forstman  v.  Schulting,  42  Hun.  643.) 

When  Stay  takes  Effect.— Where  payment  is  not  made  **  within 
the  time  fixed  for  that  purpose  by  the  order,  or  if  no  time  is  fixed 
within  ten  days  after  service  of  a  copy  of  the  order"  proceedings  on 
the  part  of  the  party  required  to  pay  *•  are  stayed  without  further 
direction  of  the  court  "     (('ode  Civ.  Pro,  J  779.) 

The  proceediut^s  are  absolutely  stayed  upon  the  failure  to  pay 
the  costs  imposed  within  the  time  given  by  the  order  or  by  statute. 
(Thaule  v.  Frost,  1  Abb.  N.  C.  298;  Lyons  v.  Mnrat,  4  Id.  13; 
Henderson  v.  Savage,  1  Mo.  Law  Bui.  60,  and  see  Hazard  v.  Wilson 
3  .\bb.  N.  C.  51);  National  Bank  of  Port  Jervis  v.  Hansee  7,  Civ.  Pro. 
350.) 

The  stay  of  proceedings  begins  only  from  the  default  in  not 
paying  the  costs  and  that  if  no  time  is  specified  in  the  order  the 
default  does  not  exist  until  ten  days  after  service  of  a  copy  of  the 
order,  or  if  the  service  is  by  mail,  until  twenty  days  thereafter. 
(Marks  V   Kinj?,  13  Abb.  X.  C.  374  ;  S.  C,  66  How.  A:  453;  Pettibonev. 
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Drakeford  1  ^ow.  /V.  N.  8  141 ;  see  also  Wellman  v.  Foret.  38  Mix. 
389) 

Where  an  order  awarding  motion  costs  is  substituted  for  a  former 
order  to  similar  effect,  a  copy  of  the  substituted  order  must  be  served 
upon  the  party  charged  with  costs,  before  his  failure  to  pay  costs  will 
stay  his  proceedings.     ^Thalceimer  v.  Hays,  6  St  Rep.  125. ) 

When  terminatad.— Upon  paymentof  the  costs.  {Code  Civ.  Dro. 
♦  779) 

The  party  charged  with  costs  when  a  stay  is  claimed,  mimt  show 
payment,  if  any  ;  it  cannot  be  presumed  to  ha^  e  been  made.  (Ager  v. 
Ager,  1  Mo.  Law.  Bui.  2.) 

Waivar  of  Stay. — '*  The  adyerse  party  may  at  his  election  waive 
the  stay  of  proceedings."  (Code  Civ.  Pro.  $779.)  A  refusal  of  costs 
tendered  by  the  party  charged  therewith  is  a  waiver  of  a  stay  of 
proceedings  until  payment.  (Kiefer  v.  Grand  Trunk  Ry.  Co.  37 
St.  Rep.  306;  8.  C,  13  N.  T.  Supp.  860^  appeal  dismissed,  without 
opinion,  128  i^.  F.  658.) 

Service  of  notice  of  trial  by  the  party  to  whom  the  costs  are 
awarded,  after  the  time  for  paying  them  is  past,  waiyes  the  stay. 
(Verplanok  v.  Kendall,  47  Super.  Ct.  [J.  <f-  S.]  513.) 

Rule  9  of  the  General  Term  of  the  Supreme  Court,  first  depart- 
ment, adopted  October  26th,  1887,  prorided,  that  **  the  objection  that 
proceedings  are  stayed  for  non-payment  of  any  costs  will  not  be  heard 
in  this  court  when  the  cause  or  motion  is  called  on  the  calander, 
unless  at  least  twenty-four  hours'  notice,  in  writing,  that  such  objec- 
tion will  be  made,  has  been  given  to  the  opposite  party." 

Sffact  of  Stay. — ^The  effect  of  the  stay  is  not  to  render  proceed- 
ing taken  in  violation  of  it  void  or  to  '*  deprive  the  Court  of  jurisdic- 
tion when  set  in  motion  by  the  party  resting  under  a  stay.  The  only 
effect  is  to  render  the  proceedings  irregular,  and  when  brought  to  the 
attention  of  the  Court  the  party  violating  the  stay  will  be  dealt  r:ith 
as  may  be  proper."  Where  the  proceedings  in  an  action  are  stayed, 
the  regularity  of  an  attachment,  issued  therein  while  the  stay  is  in 
force,  is  in  no  way  affected  by  the  stay  of  proceedings  and  its 
violation,  and  it  is  competent  for  the  Court  to  deny  a  motion  to  vacate 
the  attachment  on  this  ground,  on  condition  that  the  costs  are  paid 
in  twenty  days— so  held  where  the  stay  resulted  not  from  the  non- 
payment of  costs  in  the  action  itself,  but  from  the  non-payment  of 
motion  costs  imposed  against  the  plaintiff's  assignor  in  a  former 
action  on  the  same  claim.    Wessels  v.  Boettcher,  124  N.  Y.  212. 

'*  The  Court  ia  powerless,"  while  the  stay  continues,  to  entertain 
another  motion.  (National  Bank  of  Port  Jervia  v.  Hanaee,  7  Civ.  Dro. 
350.) 
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VAN  CAMP,  Respokdent,  v.  SEARLE,  as  Sheriff  of 

THE  County  of  Orleans,  et  al,  Respondents, 

The  Orleans  County  National  Bank, 

et  alj  Appellants. 

Supreme  Court,  Fifth  Department,  General  Term, 

June,  1894. 

%%   66,  635,  et  seq.,   636,  641,  644,  649,  682.  697,  706, 
1369,  1370,  1406,  1434,  1438,  1457. 

Attackment  -when  sufjiciency  of  aJJUlavita  mag  be  attacked— redtaU  of 
grounds  in  warrant — effect  of  withdrawal  of  execution  on  lien  of 
attachment— attachment  in  action  against  executor — levjf  on  real 
property  -dietribution  of  proceeds  of  sale — action  against  exeotUor 
for  account — attorney's  Hen, 

The  facts  that  the  affidavits  upon  which  an  attachment  was  granted 
are  iaaafficient  in  failing  to  state  facts  showing  the  departure  of 
the  defendant  from  the  state  with  intent  to  defraud  his  creditors 
and  to  avoid  the  service  of  a  summons  upon  him.  which  were  the 
grounds  of  the  attachment,  cannot  be  taken  by  another  attaching 
creditor  after  the  recovery  of  Judgment  by  the  first  creditor  and 
the  issuance  and  satisfaction  of  an  execation  thereon  [1]. 

It  seems  that  where  the  summons  in  an  action  was  served  by  publica- 
tion, the  Mufficiency  of  the  affidavits  to  secure  the  order  of  publia- 
tion  are  essential  to  bring  the  action  within  the  Jurisdiction  of 
the  court,  and  if  not  sufficient  a  Judgment  taken  in  the  absence 
of  appearance  is  void,  and  the  plaiotiflf  in  it  acquires  no  riglita 
under  or  through  mesne  or  final  process  in  the  action  [2]. 

8o  far  as  processes  which  come  into  the  hands  of  a  sheriff  are  regular 
on  their  face,  he  is  Justified  in  the  execution  of  them  [3] . 

Where  after  the  issuance  and  levy  of  an  attachment  in  an  action 
Judgment  was  recovered  and  the  plaintiff  therein  issued  a 
general  execution  upon  which  payment  was  made  by  the  sheriff, 
but  afterwards  the  money  was  refunded  and  a  special  execution 
according  to  the  provisions  of  section  1370  of  the  Code  of  Civil 
Procedure  was  issued  and  the  amount  of  the  execution  paid  in 
satisfaction  thereof^ —Held  that  although  the  first  execution  was 
irregular,  the  error  was  corrected  by  the  refunding  of  the  money 
and  the  issuance  of  an  execation  in  the  proper  form,  and  this 
notwithstanding  by  the  expiration  of  the  term  of  his  office,  the 
officer  to  whom  it  was  issued  had,  at  the  time  of  such  issuance, 
ceased  to  be  sheriff  [4] . 
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In  aaoh  case,  the  proeeeda  applicable  to  the  dtscharge  by  payment  of 
the  lien  of  the  attachment  may  be  deemed  to  have  been  held  by 
the  sheriff  for  that  pnrpoee  ontil  paid  in  natiafiMtion  of  the 
execation  which  was  regular  .in  form  [5]. 

Where  the  affidavits  npon  which  an  attachment  was  issued  states  and 
recites  Cscts  and  circnmstances  to  show  that  the  defendant  has 
departed  from  the  state  where  he  resided  with  the  intent  to 
defiraud  hii  creditors,  a  statement  in  the  warrant  as  the  ground 
thereof  ''that  the  defendant  has  absconded  from  the  county 
of  Orleans,  the  place  of  his  residence  with  intent  to  defraud 
bis  creditor"  while  not  a  statement  of  a  statutory  ground  for  the 
issue  of  such  process,  is  not  fatal  to  its  validity  [6]. 

Where  in  an  action  in  which  an  attachment  was  granted  the  execu- 
tion Is  issued  in  the  form  prescribed  by  section  1369  of  the  Code, 
— fl«M,  that  this  was  irregular  as  the  provisions  of  section 
1370  of  the  Code  of  Civil  Procedure  are  imperatively  applicable  to 
execution  issued  upon  a  Judgment  recovered  in  an  action  in  which 
an  attachment  has  been  issued  and  levied,  and  the  summons  not 
personally  served;  that  the  execution  was  void,  and  the  sheriflF 
to  whom  it  was  issued  was  not  justified  in  making  payment 
thereof  [7]. 

Where  after  the  commencement  of  the  advertising  of  the  sale  of  real 
property  under  execution,  another  execution  against  the  same 
debtor  was  issued  to  the  sheriff,  and  the  sale  was  postponed,  and 
notice  thereof  published  for  at  least  six  weeks, — Held,  that  the 
sale  could  properly  have  been  made  by  virtue  of  the  latter 
execution  pursuant  to  the  notice  given  by  the  sheriff  of  the  sale 
and  that  he  was  not  at  liberty  to  treat  the  sale  as  made  only  upon 
the  other  executions  in  his  hands,  that  the  sale  should  be  deemed 
to  have  been  made  by  virtue  of  such  later  execution,  although  it 
was  not  mentioned  either  in  the  advertismeut  or  certificate  of 
sale  [9]. 

It  is  not  necessary  that  the  execution  under  which  a  sale  of  real 
property  is  made  be  specified  in  the  notice  or  certificate  of  sale  [8] . 

Where  an  attachment  was  levied  uiK>n  real  property  and  thereafter  it 
was  sold  under  and  by  virtue  of  several  executions  Issned  upon 
judgments,  the  Hens  of  which  were  subordinate  to  the  atttach- 
ment  liens,  the  right  of  one  of  the  attaching  creditors  to  a  share 
in  the  proceeds  of  such  sale  according  to  the  priority  of  his  lien 
is  not  effected  by  the  fact  that  after  the  commencement  of  the 
advertising  of  the  sale  but  before  the  sale,  an  execution  issued 
upon  a  judgment  recovered  by  him  was  withdrawn  [10,  12] . 

The  purpose  of  the  levy  of  an  attachment  upon  real  property  Is  t» 
create  a  lien  as  of  that  time,  and  such  is  the  effect  of  it;  so  that, 
when  a  judgment  U  recovered  in  the  action.  It,  for  the  purpose  of 
the  execution  of  such  lien,  has  relation  to  the  time  the  attachment 

VOL.  XXIV  ~a. 


18  CIVIL  PROCEDURE  REPORTS. 


Van  Camp  v.  Searle. 


was  leyied,  and  when  the  property  is  sold  by  the  sheriff  apon  an 
exeoatiou  issued  on  a  judgment  which  is  a  prior  lien  to  that  of  the 
attachment,  the  lien  of  the  latter  is  available  in  satisfying  the 
judgment  of  the  attaching  creditor  or  to  much  of  it  as  the  funds 
applicable  to  its  payment  will  satisfy  [11]. 

Where  a  Judgment  recovered  by  B.  against  V.  C.  bad  been  set-off 
against  an  equal  amount  4>f  judgment  in  favor  of  V.  C.  against 
her  by  a  order  which  provided  that  such  off-set  should  not  preju- 
dice any  lien  which  V.  C  's  attorneys  had  upon  her  judgment,  and 
it  appeared  that  her  attorneys  had  rendered  services  and  paid 
out  money  for  her  in  the  action  in  which  the  judgment  was 
recovered  and  in  other  actions  relating  to  the  subject  matter  of 
that  action,  and  that  such  services  and  disbursements  were  at 
least  equal  to  the  amount  of  the  judgment  in  her  t»YOT,^I/eld. 
that  the  attorneys  might  be  regarded  as  equitable  assignees  of 
the  judgment,  that  they  had  a  right  to  make  their  lien  available 
by  process  of  execution  and  that  the  existence  and  extent  of  such 
lien  was  properly  established  by  evidence  in  support  of  the 
execution  issued  in  their  behalf  [13] . 

It  seems  that  in  an  action  against  an  administrator  for  an  account- 
ing, an  attachment  cannot  be  issued  against  the  defendant's 
property  [15]  and  that  unless  special  circumstances  exist  as  a 
reason  for  bringing  an  action  the  jurisdiction  of  the  surrogate's 
court  to  require  such  an  accounting  is  exclusive  [16J. 

An  action  may  be  brought  by  an  administrator  de  bonis  non  to  recover 
from  her  predecessor  in  office  moneys  which  came  into  his  hands 
belonging  to  the  estate,  which  he  had  failed  to  pay  over  [14, 
17,  19],  and  in  such  action,  an  attachment  may,  upon  proof 
that  he  has  departed  from  the  state  with  intent  to  defraud  his 
creditors  be  issued  [19]. 

Walton  V  Walton  (40  X.  Y.  15;  S.  C,  4  Abb.  Ct.  App.  Dec,  512,  2  Abb. 
Pr.  N.  8.  428),  followed  [18]. 

The  liability  of  an  executor  for  professional  services  performed  for 
him  by  an  attorney  is  personal  [2  )]. 

The  levy  of  an  attachment  is  essential  to  make  it  available  as  a  lien 
or  to  create  by  it  security  for  payment  of  the  judgment  which 
may  follow,  and  it  is  the  duty  of  the  sheriff  to  whom  an  attach- 
ment is  delivered  to  immediately  levy  it  upon  the  property, 
personal  and  real,  of  the  defendant  sufficient  to  satisfy  tne  demand 
if  it  can  be  found,  and  if  there  are  more  than  one  attachments,  in 
the  ordei  in  which  they  are  received  by  him,  and  he  is  liable  to 
the  plaintiff  for  the  consequences  of  his  neglect  so  to  do  [21]. 

Where  several  attachments  are  issued  to  the  same  officer  the  rule  of 
preference  relating  to  executions  upon  personal  property  is  appli- 
cable to  tbe  attachments  whether  they  are  levied  upon  personal 
or  real  property,  and  the  proceeds  of  the  sale  of  such  property 
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should  be  applied  to  the  payment  of  the  attaching  creditors  in  the 
order  in  which  their  attachments  were  issued,  and  not  in  the 
order  in  which  the  attachments  were  levied,  and  a  sale  upon 
execatton  issued  upon  one  or  more  of  the  Judgment's  of  the  attach- 
ing creditors  gives  those  issuing  such  nrocesses  no  advantage  over 
the  others  [22]. 

An  assignment  of  accounts  by  an  attachment  debtor  is  not  effectual 
to  transfer  to  the  assignee  the  proceeds  thereof  to  the 
prejudice  of  attaehing  creditors,  [23]  and  where  payment  of 
such  accounts  is  made  by  the  debtors  to  the  sheriff,  the  amount  so 
received  by  him  is  charged  with  the  lien  of  the  attachments  in 
his  hands  in  the  order  of  the  delivery  of  them  to  him  [24]. 

Where  a  Judgment  was  recovered  by  default  after  service  of  the 
summons  in  an  action  by  publication  and  thereafter  another  action 
upon  the  same  claim  was  commenced,  and  Judgment  recovered 
therein  by  default,  the  validity  of  the  second  Judgment  cannot  be 
attacked  by  any  person  other  than  the  Judgment  creditor,  no 
one  else  being  prejudiced  thereby  and  it  not  being  void. 

{Decided,  June  20,  1894.) 


Appeal  by  the  defendant,  the  Orleans  County 
National  Bank  and  others  from  a  judgment  of  the  special 
term  of  the  supreme  court  in  Orleans  county  determin- 
ing the  rights  of  the  parties  to  this  action  to  the  moneys 
derived  from  certain  sales  under  executions. 

This  action  was  brought  to  ascertain  and  determine 
how  the  proceeds  of  the  sale  of  certain  property  of  one 
Benjamin  Van  Camp,  who  was  a  aebtor  of  the  plaintiff  and 
the  defendants,  other  than  the  defendant  Searle,  should  be 
applied.  The  moneys  received  by  the  sheriff,  less  his  fees 
amounted  to  $9930.18  and  were  derived  as  follows: — 
from  the  sale  of  reai  estate,  $6177,  less  sheriff's  fees 
and  expenses,  amount  to  $105.75  leaving  a  balance  of 
$6071.25 ;  proceeds  of  the  sale  of  certain  grass  and  fruits 
on  said  premises  $387.48,  less  sheriff^s  fees  and  expenses 
$35.53^  leaving  a  balance  of  $351.95  ;  proceeds. of  the  sale 
of  personal  property,  $3225.44,  less  sheriff's  charges, 
$225.53,  leaving  a  balance    of  $2999.91 ;   proceeds  of 
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accounts  collected  $510. 12,   less  BheriflTs  charges  $3.05^ 
leaving  a  balance  of  $507.07. 

Other  £scts  appear  in  the  opinion. 

Oearge  BuUardj  for  defendants,  appellants,  Orleans  Co. 
Nat  Bank  and  Sawyer. 

Horace  McQuirej  for  defendants,  appellants,  Buell  & 
Bloss. 

David  N.  SaUtbwrtfj  for  plaintiff  and  defendants,, 
appellants,  Eeeler  &  Salisbury. 

8.  E.  FUkinSy  for  defendant,  respondent,  Searle. 

Siffnar  dt  Wage^  for  defendants,  respondents.  Blood,  and 
another. 

John  CunnoHj  for  defendant,  respondent,  Hallock. 

Humipgan  A  Spmcerj  for  defendants,  respondents,  Rice- 
and  Briggs. 

Bradley,  J. — The  purpose  of  the  action  is  the  deter* 
mination  of  the  rights  of  the  parties,  other  than  the 
defendant  Searle,  as  sheriff,  to  the  proceeds  of  the  property 
of  Benjamin  Van  Camp. 

He  was  treated  as  an  absconding  debtor,  and,  in 
more  than  twenty  actions  instituted  against  him,  warrants- 
of  attachment  against  his  property  were  issued,  and 
delivered  to  Searle,  the  sheriff  of  Orleans  county.  Somc^ 
of  them  were  levied  upon  his  personal  property  and  the 
others  and  the  most  of  them  were  levied  upon  both  real  and 
personal  property;  and  although,  after  the  levy  of  the 
attachments,  a  large  number  of  judgments  were  entered 
upon  his  confession,  the  controversy  in  this  action  has 
relation  mainly  to  those  parties  in  whose  behalf  attachments- 
were  issued,  and  levied  on  the  property  of  the  debtor. 
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The  defendant  Searle,  as  «heriff,  paid  out  of  the  pro- 
ceeds of  the  personal  property  the  amounts  of  the 
judgments  recovered  by  defendants  Mary  J.  Blood,  Dellie 
W.  Blood|  Bidelman,  Chester,  Coann,  and  Rice,  and 
retamed  the  executions  issued  upon  their  judgments 
^^  Satisfied.''  He  also  paid  to  defendant  Bruner  $96.65  of 
the  amount  of  his  execution.  Warrants  of  attachment 
were  issued  in  the  actions  in  which  those  judgments  were 
recovered,  and  the  levy  of  them  by  the  sheriff  upon  the 
personal  property  was  prior  to  that  in  behalf  of  any  other 
of  the  parties  ;  and  those  payments,  with  the  sheriff's  fees 
«nd  poundage  exhausted  all  the  proceeds  of  the  personal 
property,  except  $110.82. 

The  payment  of  the  executions  in  favor  of  the  defend- 
ants Blood  is  challenged  for  the  alleged  reason  that  their 
warrants  of  attachment  had  not  the  support  of  affidavits 
anfficient  to  justify  their  issue,  and  a  like  objection  is  made 
to  the  order  for  service  of  the  summons  by  publication. 
The  affidavits  to  obtain  those  attachments  were  alike  in  their 
provisions,  and  while  they  stated  that  Van  Camp  had 
[1]     departed  from  this  state  with  the  intent  to  defraud 
his    creditors,    and   to    avoid    the    service    of   a 
Bummons  upon  him  they  failed  to  state  any  facts  tending  to 
support  such  charges,  and  were  therefore  insufficient  to 
protect  the  attachments,  against  a  motion  to  vacate  them. 
But  no  such  motion  was  made,  and  as  the  money  has  been 
paid  upon  their  judgments  and  executions,  in  discharge 
of  the  lien,    the    question    of   the    insufficiency   of   the 
affidavits   is  not,   as  against  those   parties,   available   to 
the  appellants.     {Code  Civ.  Pro.  ^  682;  Woodmansee   t;. 
Bogers,  82  N.  T.  88.)* 

*A  a  IcTyander  exeention  apon  the  attached  property  is  not 
soeh  actual  application  of  the  attached  property  or  its  proceeds  to  the 
payment  of  the  Judgment  lecovered  in  the  action  **  as  will  prevent 
the  making  hy  a  Junior  lien  or  of  a  motion  to  vacate  (Woodmansee  v. 
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As  the  sUmmonB  in  each  of  those  actions  was  served 
[2]  bj  publication^  the  sufficiency  of  the  affidavits  was 
essential  to  bring  the  actions  within  the  jurisdiction 
of  the  court;  and  if  they  did  not  come  up  to  the  statutory 
requirement  in  support  of  the  order  of  publication,  the  judg- 
ments were  void  and  the  plaintiffs  in  them  acquired  no  rights 
under  or  through  mesne  or  final  process  in  their  actions. 
(Fischer  v.  Langbein,  103  N,  Y.  84).  The  view  taken  is 
that  the  affidavtis  upon  which  the  ordidrs  of  publication 
were  founded  were  such  as  to  render  the  service  of  the 
summonses  made  in  each  of  those  cases  effectual. 

The   objection  urged  against   the  application  of  the 

payment  to  the  satisfaction  of  Bidclman's  execution  relates 

only   to  the  sufficiency  of  the  affidavit   upon   which   the 

attachment  was  issued.     So  far  as  the  defendants  Bidel* 

man,  Chester,  and    Rice   are   concerned,  what   has  been 

said  about  the  payment  of  the  executions  of  the  Bloods  is 

applicable  to  them,  and  in  a  like  manner  to  the  amount 

paid  upon  defendant  Bruner's  execution.     As  Coann  is  not 

a  party  to  this  action,  no  inquiry  is  required  about   the 

payment  of  his  execution ;  and,  so  far  as  the  processes  which 

came  to  the  hands  of  the  sheriff  were  regular  on 

[3]     their  face,  he  was  justified  in  the  execution  of  them.* 

(Savacool  v.  Boughton,  5   Wend.  170 ;   Sheldom  t?. 

Van  Buskirk,  2  N.   Y.  473 ;    Wools^y  v.  Morris, 

96  Id,  315). 

[4]     The   first  execution  which  came  to  him  upon  the 

Rogers,  cited  %upra)  and  such  a  motiop  may  be  at  any  time  before  tbe 
money  has  actually  been  applied  in  payment  of  tbe  judgment  (Par- 
sons V.  Spragne,  3  Civ,  Pro,  290;  Thompson  v.  Culver,  24  JIow,  Pr.  286; 
Zeregal  v.  Beuvist,  33  Id.  129;  Bowen  v.  First  National  Bank,  84  How. 
Pr.  408)  and  may  be  made  even  after  the  giving  of  tbe  bond  provided 
for  in  $  688  (Qarbutt  v  Hass,  15  Ahh.  Pr.  189;  Rowlea  v.  Hare,  61  Barb. 
266;  Claflins  v.  Baere.  57  ffow.  Pr.  78). 

*  The  question  as  to  how  far  an  officer  is  protected  for  acts  done 
under  irregular  process  issued  to  him  is  learnedly  and  exbaustively 
considered  in  Piepgras  v.  Edmunds,  23  Civ*  Pro.  241. 
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judgmcnto  of  defendants  Blood  were  general  executions 
provided  for  by  section  1369  of  the  Code  and  he  paid 
them.  Afterwards,  and  before  those  defendants  became 
parties  to  this  action,  they  refunded  to  defendant  Searle 
the  amount  so  paid  them,  and  thereupon  special  executions, 
according  to  the  provisions  of  section  1370,  were  issued 
to  him,  and  he  paid  to  them,  thereon,  respectively,  the 
amounts  of  the  executions.  The  former  were  irregular, 
and  the  latter  were  regular  upon  their  face,  for  the  purpose 
of  collection  or  payment  from  the  proceeds  of  the  attached 
property.  The  error  was  cured  by  the  refunding  of  the 
money,  and  the  issue  of  the  execution  in  proper  form,  and 
the  satisfaction  of  them,  although,  by  expiration  of  the 
term  of  his  office,  the  defendant  Searle  had  ceased  to  be 
sheriff  at  the  time  the  second  executions  were  issued  to 
him.     Code  Civ.  Pro.  §  706.     The  proceeds  applicable  to  the 

discharge  by  payment  of  the  liens  of  their  attach- 
[5]     ments  may  be  deemed  to  have  been  held  by  him  for 

that  purpose  until  paid  in  satisfaction  of  the  execu- 
tions, which  were  regular  in  form,  issued  to  him  (Lynch 
17.  Crary,  52  N.  Y.  181). 

And  there  seems  to  be  no  difficulty  about  the  regular- 
ity, on  their  face^  of  the  attachments  and  executions  of  the 
parties  to  whom  the  payments  were  so  made,  other  than  the 
attachment  of  the  defendant  Bidelman  and  the  Execution  of 

the  defendant  Bruner.     In  that  attachment  it  was 
[6]     recited  that  it  appears  by  the  affidavit  ^^that  the  said 

defendant  has  absconded  from  the  county  of  Orleans, 
the  place  of  his  residence,  with  intent  to  defraud  his  cred- 
itors.'' The  statute  provides  that  the  warrant  ^^  must 
briefly  recite  the  grounds  of  the  attachment."  Code  Civ, 
Pro.  ^  641.  The  recital  in  the  Bidelman  attachment  is  not 
a  statutory  ground  for  the  issue  of  such  process.  Id.  ^  636. 
In  the  affidavit  upon  which  it  was  issued,  the  ground  stated 
for  the  application  is  that  Van  Camp  had  departed  from  this 
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state^  where  he  resided,  with  the  intent  to  defniad  his 
creditors;  and  some  facts  and  circumstances  are  there 
mentioned,  intended  to  support  that  allegation,  and, 
although  somewhat  slender,  they  are  such  as  to  justify  that 
conclusion,  and  give  support  to  the  attachment  For  that 
reason  the  incomplete  recital  in  the  process  is  not  fatal  to 
its  validity.* 

The  execution  issued  upon  the  judgpnent  recoTcred 
[7]  by  the  defendant  Bruner  is  not  set  out  in  the  record, 
but  the  court  found  that  it  was  issued  in  the  form  pre- 
scribed by  section  1369  of  the  Code.  This  was  irregular, 
and  as  the  provisions  of  section  1370  are  imperatively 
applicable  to  an  execution  issued  upon  a  judgment  recovered 
in  an  action  in  which  an  attachment  is  issued  and  levied, 
and  the  summons  not  personally  served,  the  execution  was 
void  (Place  v.  Riley,  98  N.  T.  1;  S.  C,  7  Civ.  Fro.  403  j 
affirming  4  Id.  394).  The  sheriff,  therefore,  was  not 
justified  in  making  payment  upon  that  execution. 

The  question  as  to  the  validity  or  regularity  of  the 
payments  made  upon  the  executions  of  defendants  Bidel- 
man  and  Bruner  is  not  raised  by  exceptions  of  any  of 
the  appellants,  other  than  Keeler  and  Salisbury. 

The  real  estate  of  Van  Camp,  upon  which  attachments 
were  levied,  was  sold  by  virtue  of  executions  on  the  15th 
day  of  February,  1889 ;  and  on  the  part  of  the  appellants, 
other  than  Keeler  &  Salisbury  and  the  plaintiff,  it  is 
insisted  that  the  proceeds  of  the  sale  were  applicable  only 
to  the  executions  which  were  in  the  sheriff's  hands  at  the 
time  of  the  first  publication  of  his  notice  of  sale,  and  at 
the  time  the  sale  was  made,  and  that,  as  the  consequence, 
the  proceeds  of  the  sale  were  not  applicable  to  the  execu* 
tion  of  the  Cornelia  Brown  judgment,  the  executions  upon 

^  A  iniBstatement  of  the  gronndB  of  an  attaehmeiit  in  the  warrant 
•eem  to  be  a  mere  irregalarity  and  not  a  Jurisdictional  defect.  (First 
Nat.  Bank  v.  Bushwick  Chem.  Works,  17  dv.  Pro.  229). 
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the  judgments  of  Adason  Eelsej^  as  administrator^  etc., 
and  of  Eeeler  &  Salisbniy,  or  any  of  them*  By  the  notice 
first  published  October  29th,  1888^  the  sheriff  advertised  the 
real  estate  for  sale  on  the  15th  of  December  following.  In 
that  notice  he  stated  that  bj  virtue  of  several  executions 
issued  out  of  the  supreme  court,  to  him  directed  and 
delivered,  against  the  property  of  Benjamin  F.  Van  Camp 
he  had  seized  all  the  right,  title,  and  interest  which  Van 
Camp  had  in  the  real  property  described,  on  June  11th, 
1888,  or  at  any  time  thereafter,  and  that  he  would  expose 
auch  property  for  sale  December  15th,  1888,  at  the  hour 
and  place  mentioned.  By  notice  dated  the  latter  day,  he 
atated  that  the  sale  was  postponed  until  February  15th, 
1889;  and  by  further  or  supplementary  notice,  dated 
December  18th,  1888,  by  him  subscribed,  the  sheriff  stated 
that  by  virtue  of  several  attachments  and  executions  issued 
out  of  the  supreme  court,  wherein  Orleans  County  National 
Bank  and  John  G.  Sawyer,  respectively,  were  plaintiff's, 
and  Van  Camp,  defendant,  he  had  levied  upon  the  right, 
title,  and  interest  which  Van  Camp  had  in  the  property 
described  in  the  foregoing  notice  (before  mentioned),  on 
the  14th  day  of  June,  1888,  or  at  any  time  thereafter,  ano 
would  sell  the  property  on  February  15th,  1889,  and  then 
stated  the  amounts  of  such  judgments  of  the  bank  and 
Sawyer. 

The  property  was  sold  on  that  oav.  and,  from  the 
time  of  such  postponement  up  to  the  time  of  the  sale,  all  of 
those  notices  were  nublished  together,  weeiLiy.  By  the 
certificate  of  sale  the  sheriff  certified  that  he  sold  the  pro« 
perty  by  virtue  of  executions  issued  on  judgments  recovered 
against  Van  Camp  by  Hallock,  Briggs,  Buell,  Bloss  & 
BueDi  Orleans  County  National  Bank,  and  Sawyer,  respec- 
tively, for  the  amounts  stated  in  the  certificate.  The 
attachments  in  behalf  of  those  judgment  creditors  issued  to 
the  sheriff  in  the  order  they  are  above  named,  except  as  to 


26  CIVIL  PROCEDURE  REPORTS. 

Van  Camp  v.  8earle. 

those  of  the  Bank  and  Sawyer.     Thej  were  issued  to  him 
at  one  and  the  same  time. 

If  the  proceeds  of  the  sale  had  been  applied  only  to 
the  payment  of  the  executions  in  the  sheriff's  hands  at  the 
time  of  the  sale^  they  would  have  been  fully  satisfied,  but 
such  is  not  the  judgment  entered  upon  the  direction  of  the 
trial  court.  The  distribution  of  the  proceeds  directed  by 
the  judgment  was  thai  they  be  applied  to  the  payment  of 
the  Brown  judgment^  and  to  those  of  the  attaching 
creditors,  in  the  order  in  which  the  attachments  had  been 
delivered  to  the  sheriff.  The  execution  before  mentioned, 
upon  the  Brown  judgment,  was  issued  pursuant  to  an  order 
granting  leave  to  issue  it,  and  on  or  about  the  1st  day  of 
December,  1888,  was  delivered  to  the  sheriff;  and, 
although  the  original  notice  of  sale  had  then  been  pub- 
lished for  some  weeks,  the  notice  of  postponement,  with 
that  following  it,  as  we  have  seen,  was  duly  published  and 
given  by  the  sheriff  for  at  least  six  weeks  after  the  receipt 
by  him  of  such  execution,  and  there  is  no  available 
objection,  founded  upon  the  notice,  why  the  sale  may  not 
properly  have  been  made  by  virtue  of  that  execution. 
There  was  none  in  the  fact  that  the  sheriff  stated  in  the 
notice  that  he  had  seized  the  right,  title,  and  interest  which 
Van  Camp  had  in  the  land  on  June  11th,  1888.  That  was 
the  day  on  which  the  first  attachment  was  delivered  to  him. 
The  lien  of  the  Brown  judgment  was  then  prior  to  that  of 
any  of  tbe  attachments,  and,  so  far  as  appears,  there  was  no 
lien  upon  the  premises  intermediate  the  time  of  the  entry 
of  such  judgment  and  June  11th,  1888.     The  statute  does 

not  require  that  the  execution  upon  which  a  sale  of 
[8]     real  property  is  made  be  specified  in  the  notice  or 

certificate  of  sale.     Code  Civ.  Pro.  ^§  1434,  1438. 

If,  as  it  thus  far  appears,  the  sale  may  properly  have 
[9]     been   made   by    virtue   of   the   Brown   execution, 

pursuant  to  the  notice  given  by  the  sheriff  of  the 
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sale,  he  was  not  at  liberty  to  treat  the  sale  as  made  onljr 
upon  the  other  executions  in  his  hands  at  the  time  of  the  sale. 
It  must  therefore,  for  aught  that  jet  appears,  be  deemed 
to  have  been  made  bj  virtue  of  that  execution,  as  well  as 
of  those  mentioned  in  the  certificate  of  sale.* 

The  executions  of  the  attaching  creditors  Keeler  & 
Salisbury,  and  Kelscy,  as  administrator,  etc.,  were  on  the 
day  of,  and  prior  to,  the  sale  withdrawn  from  the  sheriff, 
and,  immediately  after  the  sale,  executions  upon  their  judg- 
ments were  placed  in  his  hands     It  is  urged  on  the  part  of 

the  appellants  other  than  the  plaintiff  and  Keeler  & 
[10]    Salisbury  that  those  creditors,  by  withdrawing  the 

executions,  denied  to  themselves  the  right  to  have 
their  judgments  paid  from  the  proceeds  of  the  sale.  This 
is  so,  unless  the  levy  of  their  attachments  saves  their  right 
to  share  in  such  proceeds.  The  executions  evidently  were 
withdrawn  to  enable  those  creditors  to  redeem  the  property 


*  In  Husted  V.  Dakin,  17  Abb.  Ft,  187,  the  Supreme  Court  at  special 
tenn  in  1857,  held,  that  a  sale  of  real  property  advertised  uuder 
specified  executions  was  not  to  be  deemed  to  have  been  made  under 
an  execution  delivered  to  the  sheriff  after  the  first  publication  of  the 
advertisement  and  not  referred  to  in  the  notice  of  sale,  although  the 
sale  was  postponed  for  more  than  six  weeks  after  the  issue  of  the 
Junior  execution  and  such  postponement  duly  advertised. 

In  Mascraft «.  Van  Antwerp,  3  Coir.  834,  decided  by  the  supreme 
court  in  October,  1824,  an  execution  upon  a  Justice's  Judgment 
docketed  May  6th  was  Issued  on  May  11th.  Thereafter  on  the  same 
day  another  execution  in  favor  of  another  creditor  upon  a  supreme 
eonrt  Judgment,  docketed  March  18th,  was  insued  to  the  same  sheriff. 
The  sheriff  advertised  for  sale  under  the  first  execution  delivered  to 
him,  two  small  lots  of  land,  and  thereafter  sold  them,  and  the  question 
was  submitted  to  the  court  whether  the  sheriff  should  in  the  certifi- 
cate of  sale  refer  to  both  executions  or  only  to  the  one  mentioned  in 
bis  advertisement.  The  court  said,  *'  As  the  sheriff  advertised  on  one 
execution  only,  he  can  state  no  other  in  the  certificate  or  deed  of  sale ; 
but  the  whole  sum  bid  by  Mastraft  should  be  inserted,  so  that  the 
debtor  or  a  creditor  coming  to  redeem  may  know  the  amount  of  prin- 
cipal and  interest  he  is  to  pay,  and  the  purchaser,  on  the  other  hand, 
be  secure  of  receiving  the  amount  which  he  has  paid.'' 
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from  the  sale,  if  thejr  should  be  so  advised.  This  they 
could  not  do  if  their  executions  had  remained  in  the 
sheriff's  hands  at  the  time  of  the  sale,  as  then  the  sale 
would  have  been  made  on  them,  as  well  as  the  others  held 
by  him.  Cade  Civ.  Pro.  ^  1457 ;  Ex  parte  Paddock  4 
HUl,  544. 

But  those  whose  executions  were  withdrawn  were 
Attaching  creditors,  and  their  attachment  liens  were  prior 
to  those  of  the  other  appellants;  and  assuming  that  the 
premises  were  sold  upon  the  execution  issued  upon  the 
Brown  judgment,  which  was  a  lien  senior  to  that  of  any  of 
the  attachments,  the  sale  was  such  as  to  vest  title,  when 
perfected  in  the  purchaser,  free  from  the  lien  of  them,  and 
it  would  seem  that  the  proceeds,  for  the  purposes  of  the 
lien  of  the  attachments,  became  the  substitute  for  the 
property  upon  which  they  were  levied,  else  there  would 
be  no  remedy  for  those  attaching  creditors  whose  execu- 
tions were  not  in  the  sheriff's  hands  at  the  time  of  the  sale, 
other  than  that  of  redemption.  This  would  practically 
deny  to  them  any  benefit  of  the  lien  of  their  attach- 
ments. 

The  purpose  of  the  levy  of  an  attachment  upon  real 
[11]    property  is  to  create  a  lien  as  of  that  time,  and  such 

is  the  effect  of  it;  so  that,  when  a  judgment  is 
recovered  in  the  action,  it,  for  the  purpose  of  the  execution 
of  such  lien,  has  relation  to  the  time  the  attachment  was 
levied,  and,  when  the  property  is  sold  by  the  sheriff  upon 
an  execution  issued  on  a  judgment  which  is  a  prior  lien  to 
that  of  the  attachment,  the  lien  of  the  latter  is  available,  in  its 
order,  upon  the  proceeds  of  the  sale,  for  the  purpose  of 
relative  satisfying  the  judgment  of  the  attaching  creditor,  or 
so  much  of  it  as  the  fund  applicable  to  its  payment  will 
satisfy.  This  was  the  right  of  all  those  creditorsi  in  the 
present  case,  whose  attachments  were  effectually  levied 
upon  the  real  property  which  was  sold,  whether  or  not  their 
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executions  were  in  the  hands  of  the  sheriff  at  the  time  of 
the  sale.     Code  Civ.  Pro.  ^  641. 

And,  therefore,  the  creditors  whose  executions  were 
[12]    withdrawn  from  him,  as  before  mentioned,  were  not, 

by  the  withdrawal  of  them,  prejudiced  in  their  right 
their  to  take  payment  from  the  fund  in  the  order  of  the  lien  of 
attachments.  For  the  purpose  of  obtaining  such  payment, 
executions  in  behalf  of  all  the  creditors  to  whom  payment 
was,  by  the  judgment  herein,  directed  to  be  made,  were 
issued,  and  delivered  to  the  sheriff. 

It  is  insisted  that  the  judgment  recovered  by  Cornelia 
[18]    Brown  against  Van  Camp  was  not  effectual  to  support 

the  execution  issued  upon  it,  or  to  require  the  pay* 
ment  of  it  by  the  sheriff, — because  it  had  been  set  off  against 
an  equal  amount  of  judgments  of  Van  Camp  against  her. 
This  had  been  done  by  an  order  of  the  court,  on  hia 
motion,  but  the  order  provided  that  such  offset  should  not 
prejudice  any  lien  which  the  defendants  Keeler  &  Salisbury 
had  u|K>n  the  Brown  judgment.  They,  as  apppears  by 
the  evidence,  and  facts  found  by  the  court,  were  attomeya 
and  counselors  at  law,  constituting  the  firm  of  Keeler  & 
Salisbury,  and  as  such  had  rendered  services  and  paid  out 
money  for  her  in  the  action  in  which  the  judgment  waa 
recovered,  and  in  other  actions  relating  to  the  subject- 
matter  of  that  action ;  and  such  services  rendered  and  dis- 
bursements made  by  them  for  her,  and  at  her  request, 
were  at  least  equal  in  value  and  amount  to  that  of  such 
judgment.  They  may  be  regarded  as  the  equitable 
assignees  of  the  judgment.  (Haight  v.  Holcomb,  16  How. 
Pr.  173.)*  And  they  had  the  right  to  make  it  available, 
by  process  of  execution,  to  satisfy  their  lien  charged  upon 
it.  {Code  Civ.  Pro.  ^  66;  Martin  t;.  Hawks,  15  JohnSy 
405 ;  McGregor  t;.  Comstock,  28  N.  T.  240 ;  Goodrich  t;. 

*  See  the  same  effect  Siuitli  v.  CheoowetU,  12  Civ.  Pro.  88,  and 
eases  there  cited. 
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McDonald^  112  Id.  157).  Those  attorneys  did  not  consent 
that  any  set-off  be  made  of  the  judgment,  to  the  prejudice 
of  their  lien,  and  it  was  preserved  by  the  terms  of  the 
order;  and  no  reason  appears  why  the  existence  and 
extent  of  their  lien  was  not  properly  established  by 
evidence  in  this  action  in  support  of  the  execution  in  their 
behalf,  as  found  by  the  trial  court.* 

it  is  urged  by  the  learned  counsel  for  the  appellants 
[14]    the  Bank  and  Sawyer  that  the  cause  of  the  Kelsey 

action  was  not  such  as  to  permit  the  issue  in  it  of  the 
attachment  in  his  behalf.  Prior  to  the  time  of  the  commence- 
ment of  that  action,  Benjamin  F.  Van  Camp  had  been  the 
executor  of  the  last  will  and  testament  of  Amos  Kelsey, 
deceased,  and  having  failed  to  render  his  account  as  such, 
and  left;  the  state  under  the  circumstances  which  he  did, 
letters  testamentary  were  by  the  surrogate  revoked,  and 
Adason  Kelsey  was  appointed  administrator  with  the  will 
annexed  and  thereupon  the  latter,  as  such  administrator, 
commenced  his  action  against  Van  Camp,  and  caused  an 
attachment  therein  to  be  issued  against  his  property.  The 
complaint  was  of  considerable  length,  and  by  it,  among 
other  things,  the  plaintiff  alleged  that  Van  Camp,  having 
property  and  money  of  the  Kelsey  estate  in  his  hands,  had 
been  required  and  failed  to  render  to  the  surrogate  his 
account ;  that  he  had  been  removed  from  his  position  of 
trust,  as  executor,  and  the  letters  testamentary  issued  to  him 
revoked ;  and  that  he  had  "  wrongfully  and  unlawfully 
disposed  of  and  converted  the  said  property  and  money  to 
his  own  use,  to  the  damage  of  the  estate  of  the  said  Amos 
Kelsey,  in  the  sum  of  $10^000."  Judgment  against  him 
was  demanded  accordingly. 

The  ground  of  the  attachment,  as  recited  in  it,  was 
that  the  action  was  brought  to  recover  '^  a  sum  of  money 


*  See  Uussey  v.  Culver,  30  St.  Eep,  836;  S.  C,  9  2i,  Y.  Supp.  193. 
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only,  as  damages  for  wrongful  conversion  of  personal 
property^  as  will  more  fully  appear  by  the  complaint^ 
and  that  a  cause  of  action  exists  against  said  defendant  in 
favor  of  said  plaintiff^  for  the  sum  stated  in  said  affidavit, 
and  that  the  defendant  Benjamin  F.  Van  Camp  has 
departed  from  the  State  of  New  York,  where  he 
has  been  a  resident,  and  with  the  intent  to  cheat 
and  defraud  his  creditors,  and  to  avoid  the  service  of 
a  summons  upon  himself."  The  complaint  may  import 
the  purpose  to  recover  against  the  defendant  therein  as  for 
a  conversion  of  personal  property,  and,  as  such  the  action 
came  within  those  in  which  the  statute  permitted  the  issue 
of  an  attachment.  But  in  view  of  all  the  allegations  of 
the  complaint,  such  was  not  necessarily  the  nature  of  the 
action;  nor  was  it  of  the  recovery,  as  appears  by  the  facts 
proven  before  the  referee,  and  by  his  report,  upon  which 
the  judgment  was  entered. 

If,  as  insisted  on  the  part  of  those  appeUants,  the 
[15]    action  was  for  an  accounting,  as  such,  the  plaintiff  in 

it  was  not  entitled  to  an  attachment,  and  none  could 
issue,  because  it  would  not  then  have  come  within  the 
provisions  of  the  statue  permitting  the  issue  of  such  process. 
{Code  Civ.  Pro.  §  635 ;  Thorington  v.  Merrick,  101  N.  Y.  5; 
Ackroyd  v.  Ackroyd,  20  How.  Pr.  93.)*     And  it  has  been 

held  in  Morse  v.  Smith  (17  N.  Y.  Supp.  385;  S.  C. 
[16]    42  St  Bep.  168)  that  unless  special  circumstances 

*  An  attacbmeiit  cannot  be  granted  in  an  equitable  action, 
(Shaffer  v.  Mason,  18  Ahh.  Pr.  291;  Guilhon  r.  Lindo.  9  J?o«»f.  601; 
Ackroyd  r.  Ackroj-d,  20  Fotr.  Pr.  93;  Ebner  r  Bradford.  3  Ahh.  Pr. 
N.  S.  248;  Thorington  t?.  Merrick,  22  Weekly  Dig,  462),— r.  g.^o  foreclose 
a  mortgage  (Van  Wyck  r.  Bauer,  9  Ahh.  Pr.  N.  S.  142) ;  to  determine 
whether  lands  are  held  in  trust  and  for  an  accounting  (Thorington 
1^.  Merrick,  tupra)  ;  for  dissolution  of  copartnership  and  an  accounting 
(Ketchum  «.  Eetchnni,  1  Ahh.  Pr.  N.  S  157) ;  for  the  recision  of  a  sale 
of  land  because  of  fraud  (Crossman  v.  Lindsley,  42  How.  Pr.  107)  to 
enjoin  the  infringement  of  a  trademark,  (Ouilhon  v.  Lindo,  9  Bo9w, 

eoi.) 
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exist,  topermit  an  action  therefori  it  will  not  be  entertained^ 
to  require  an  executor  or  administrator  to  render  an  account, 
as  for  such  purpose  the  jurisdiction  of  the  surrogate's  court 
is  deemed  exclusive  {Code  Civ.  Pro.  ^  2472,  subd.  3),  and 
was  questioned  in  Hard  i;.  Ashley,  117  N.  Y.  606. 

The  defendant  in  the  Kelsej  action  had  ceased  to  be 
[17]    executor  at  the  time  it  was  commenced.     It  was, 

therefore,  not  brought  to  require  Van  Camp  to 
account,  with  a  view  to  have  him  administer  the  estate 
which  had  come  to  him,  of  the  decedent.  Its  purpose  was  to 
recover  the  amount  of  the  property  and  moneys  which  he 
had,  as  executor,  taken  into  his  possession,  so  far  as  the 
same  remained  unadministered  by  him;  and  if,  for  the 
purpose  of  such  remedy,  special  circumstances  were 
required,  they  existed  in  the  fact  that  he  had  left  the  state^ 
and  was  not  subject  to  the  direction  of  the  surrogate's  court. 
So  far  as  related  to  the  money  into  which  he  had  converted 
the  assets  which  came  to  him,  he  had  only  partially  admin- 
istered them,  and  the  plaintiff  was  entitled  to  the  money, 
and  no  reason  appears  why  he  could  not  maintain  an  action 
to  recover  it. 

In  Walton  f?.  Walton,  (40  JV:  7.15;  S.C.4^».Ct 
[18]    o/App.  Dee.  512,  2  Abb,  Pr.  N.  S.  428)  it  was  held 

that  such  an  action  was  maintainable  by  an  admin- 
istrator de  bonis  non  against  the  personal  representative  of  an 
executor  who  had  died  without  having  ftdly  administered 
the  assets  which  came  to  him ;  and  Judge  Hogeboom  there 
remarked  that  an  action  may  be  brought  by  the  plaintiff, 
^^  to  recover  the  property,  against  any  person  in  possesion 
of  it ;  trover  or  replevin,  if  it  exist  in  specie,  •  •  •  • 
or  assumpsit  or  other  appropriate  action,  if  it  has  been 
converted  into  money." 

The  action  was  not  neccessarily  one  for  an  accounting 
but  in  view  of  what  followed,  may  be  treated  as  an  action 
to  recover  the  amount  of  money  which,  in  the  execution  of 
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his  trusty  Van  Camp  had  aerived  from  the  assets  which 
came  to  him  as  such  executor,  and  which  he  was  liable  to 
paj  over  to  the  plaintiff,  his  successor.  And  it  seems  that 
before  the  plaintiff  in  that  action  proceed  to  judgment,  Van 
Camp  returned  to  this  state,  and  stipulated  that  on  June  4, 
1888,  there  was  in  his  hands  $1840.31  in  money,  belong- 
ing to  the  Amos  Kelsey  estate;  that  such  money  was 
subject  to  the  payment  of  $622.62  to  Eeeler  &  Salisbuiy 
for  legal  services,  etc.  And  he  stipulated  that  judgment 
might  be  taken  in  the  Kelsey  action  against  him  for 
$1840.31,  and  interest  from  June  11,  1888,  with  costs. 
The  judgment  was  accordingly  entered  December  7,  1888 

We  are  inclined  to  think  that  the  action  was  well 
[19]    brought  by  Eelsey,  as  administrator,  etc.,  against 

Van  Camp,  and  that  the  alleged  cause  of  action  was 
such  as  to  permit  an  attachment  to  issue. 

The  defendants  Keeler  &  Salisbury,  having  com- 
menced against  Van  Camp  their  action  to  recover  for 
professional  services  performed  by  him,  in  his  matters  as 
executor,  etc.,  of  Eelsey,  deceased,  procured  a  warrant  of 
attachment  to  be   issued  therein  to  the  sheriff,  June  13, 

1888.  It  was  levied  upon  the  real  and  personal  property 
of  Van  Camp.  Afterwards,  and  before  judgment,  the 
attachment  was  levied  upon  certain  accounts  of  Van  Camp, 
against  persons,  for  sums  due  from  them  to  him,  and  there- 
after the  sum  of  $130.04  was  collected  by  the  sheriff  on 
such  accounts. 

Prior  to  the  stipulation  and  judgment  in  the  Eelsey 
action,  and  on  December  3,  1888,  Eeeler  &  Salisbury 
recovered  judgment  in  their  action  for  $622.62  damages 
and  $119.98  costs.  Afterwards,  an  accounting  was  had 
by  Van  Camp  in  the  surrogate's  court,  and  on  October  8, 

1889,  a  decree  was  there  made  stating  the  amount  of 
money,  etc.,  of  the  Eelsey  estate  in  his  hands;  and  after 
referring   to   the   recovery   of  the   Eelsey  judgment   of 
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December  7,  1888,  against  him,  and  the  Eeeler  &  Salis- 
bury claim,  for  which  he  had  not  been  credited,  the  decree 
directed  that,  out  of  the  funds  of  the  estate  of  the  decedent, 
the  administrator  with  the  will  annexed  pay  to  Eeeler  & 
Salisbury  $622.62  and  interest,  amounting  together  to 
$667.76.  Thereafter,  and  on  the  same  day,  Adason 
Kelsey,  as  such  administrator,  assigned  his  judgment  to 
the  plaintiff  in  this  action,  and  received,  as  the  consider- 
ation of  the  assignment,  the  full  amount  of  it.  And  there- 
upon he,  by  written  instrument  to  that  effect,  as  such 
administrator,  certified  and  acknowledged  that  he  had^  by 
such  assignment  realized  upon  the  surrogate's  decree 
$2186.66,  being  the  amount  of  the  judgment  so  assigned. 
On  the  same  day,  Keeler  &  Salisbury  assigned  to  the 
administrator  the  damages  in  their  judgment  against  Van 
Camp,  and  received  from  him  the  amount  of  such  damages. 
They  reserve  for  themselves  the  costs  on  the  judgment, 
with  the  right  to  enforce  it  in  their  behalf  to  that  extent. 
So  that  all  that  remained  unsatisfied  of  the  judgment 
recovered  in  their  action  was  $119.98.  the  costs,  and 
interest  upon  that  sum. 

The  liability  of  Van  Camp  to  Keeler  &  Salisbury  was 
[20]    personal,    notwithstanding  the   services  were  per- 
formed for  him  in  his  business  as  executor  of  Kelsey's 
will  (Mygatt  v.  Wilcox,  1  Lans.  55 ;  aff'd.,  45  N.  Y.  306 ; 
Bowman    v.    Tallman,    2   Eobt  385.)  *     No   reason   now 
appears  why  the  judgment,  to  the  extent  of  and  for  the 
costs  included  in  it,  is  not  available  to  Keeler  &  Salisbury. 
In  respect  to  the  proceeds  of  the  accounts  collected  by 
the  sheriff,  and  of  the  sale  of  the  real  property,    the  ques- 

*  See  also  to  same  effect.  Matter  of  Halsey,  (13  Abb.  N.  C,  353, 
S.  C,  2  Dam.  bll ;  Bulkley  v.  Staats,  4  Red/.  524  ;  Tompkins  v.  Mose- 
man,  5  Id.  402).  Cecanse  the  claim  is  against  the  executor  or  adminis* 
trator  personally,  an  attorney  has  not  a  lien  for  compensation  for 
professional  service  rendered  him,  upon  the  funds  of  the  estate 
(DeLaniater  v.  McCaskie,  4  Bern.  549). 
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tion  arises  as  to  the  order  in  which  the  attaching  creditors 
are  entitled  to  payment, — ^whether  in  the  or^^er  of  the 
receipt  of  the  attachments  bj  the  sheriff,  or  of  the  levy  of 
them  upon  such  property. 

The  statute  provides  that,  where  two  or  more  warrants 
of  attachment  against  the  same  defendant  are  delivered  to 
the  sheriff  to  be  executed,  their  respective  preferences  are 
the  same  as  where  two  or  more  excutions  against  the  prop- 
erty of  the  same  defendant  are  delivered  to  the  sheriff. 
{Code  Civ.  Pro,  ^  697).*  And,  as  to  excutions,  it  is  provid- 
ed that  the  one  first  delivered  to  the  sheriff  to  be  executed 
has  preference,  notwithstanding  the  levy  is  first  made  by 
virtue  of  an  execution  subsequently  delivered  to  him.  Id. 
1406.  Such  is  the  rule  applicable  to  personal  property 
subject  to  levy  of  excutions.  (Camp  v  Chamberlain  5 
Denlo  198;  Peck  v.  Tiffany,  2  JV:  Y.  451;  Pach  v.  Gilbert, 
124  N.  Y.  612).  But,  as  the  sheriff  cannot  take  real  prop- 
erty into  his  custody,  it  is  necessary  to  constitute  the  levy 
of  an  attachment  upon  it,  that  he  file  with  the  clerk  of  the 
county  in  which  it  is  situated  a  notice  of  the  attachment, 
stating  the  names  of  the  parties  to  the  action,  the  amount 
of  the  plaintiff's  claim,  as  stated  in  the  process,  and  a 
description  of  the  property  levied  upon, — the  notice  to  be 
also  subscribed  by  the  plantiff's  attorney.  {Code  Civ,  Pro. 
^649). 

The  levy  of  an  attachment  is  essential  to  make  it 
[21]    available  as  a  lien,  or  to  create  by  it  security  for 

payment  of  the  judgment  which  may  follow. 
(Anthony  v.  Wood  96  K  Y.  180;  Warner  v.  Fourth 
National  Bank,  115  Id.  251).  And  it  is  the  duty  of 
the  sheriff  to  whom  an  attachment  is  delivered  to 
immediately  levy  it  upon  'the  property,  personal  and 
real,  of  the  defendant,  sufficient  to  satisfy  the  demand,  if  it 


♦  See  also  Code  Civ.  Pro.  $1407. 
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can  be  found.  {Code  Civ.  Pro.  ^  644).  Ho  is  thtis  required 
to  levy  them^  if  there  be  more  than  one,  in  the  order  in 
in  which  they  are  received  by  him  ;  and,  for  his  neglect  to 
levy  such  process,  he  may  be  liable  to  the  plaintiff  for  the 
consequences   (Lewis   v,    Douglass,   53   Hun,    587 

In  view  of  the  duty  imposed  upon  the  officer  in  levy- 
[22]    ing  attachments,  it  was  evidently  contemplated  by 

the  statute  that  they  would  be  levied  in  the  order  of 
their  receipt  by  him,  and  for  that  reason  there  is  no  distinct 
tion  in  that  respect  made  in  its  application  to  personal  and 
real  property,  nor  is  our  attention  called  to  any  case  in 
which  any  such  distinction  is  observed,  since  the  repeal  of 
the  provisions  of  the  Revised  Statutes  relating  to  attach- 
ments against  absconding,  etc.,  debtors.  The  provisions 
of  section  697  of  the  Code,  since  then,  may  properly  be 
applicable  to  attachments  levied  upon  both  kinds  of  prop-^ 
erty ;  and,  therefore,  it  would  seem  that,  in  cases  where 
attachments  are  issued  to  the  same  officer,  the  rule  of  pre- 
ference relating  to  executions  levied  upon  personal  property 
is  applicable  to  attachments  levied  upon  property  real  aa 
well  as  personal.  Under  the  present  statute,  we  think 
such  must  be  the  rule  of  distribution  of  the  proceeds  of  the 
sale  of  real  property  among  the  attaching  creditors  who 
proceed  to  judgment,  and  it  seems  alike  reasonable  and 
just. 

In  that  view,  the  sale  upon  executions  issued  upon 
some  or  one  of  the  judgments  of  the  attaching  creditors 
gives  them  no  advantage  over  the  others  of  thero,  which 
the  lien  of  their  attachments  does  not  give  them  (Russell 
V.  Gibbs,  5  Cow.  390 ;  Rowe  v.  Richardson,  5  Barb.  385). 
Since  a  judgment  is  a  lien  upon  the  real  property  of  a 
judgment  debtor,  no  levy  of  execution  issued  upon  it  is 
made  on  such  property.     But  if  a   levy   were   necessary, 

— —  —  

*  See  also  Drake  on  Attachment  3191  and  oaaes  there  cited;  and  Code^ 
Civ   Pro.  4  102. 
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And  the  land  charged  only  bj  it,  as  has  been — and 
probably  yet  is— -the  case  in  some  of  the  States,  the  rule 
applicable  to  levy  and  sale  upon  executions  of  real  and  per- 
sonal property  would  be  substantially  the  same  (Catlin  t^. 
Jackson,  8  Johns.  406).  The  execution  of  the  lien  of  an 
attachment  is  contingent  upon  the  recovery  of  a  judgment 
in  the  action  in  which  it  is  issued.  Then  it  may  be  exe- 
cuted in  the  manner  provided  by  the  statute  (Code  Civ. 
Pro.  ^  1370).  And,  as  an  actual  levy  is  necessary  to  create 
the  lien  of  an  attachment  upon  property,  it  would  seem 
that,  when  several  of  them  are  levied  upon  the  same  real 
property  of  a  defendant,  the  order  of  preference  or  priority 
would  be  the  same,  and  founded  upon  the  like  reason,  as 
that  applicable  to  levy  of  attachments  on  his  personal 
property,  in  the  absence  of  any  diffierent  rule  upon  the 
subject.  There  seems  to  be  none.  And  therefore  the  lieu 
of  the  attachments  levied  upon  the  real  property  of  Van 
Camp  are  entitled  to  priority  in  the  order  in  which  they  were 
delivered  to  the  sheriff.  (Learned  v,  Vandenburgh,  7  How, 
Pr.  379,  8  How.  Pr.  77;  Yale  i;.  Demick,  20  How. 
Pr.  430 ;  Yale  v.  Matthews,  12  AM>.  Pr.  379). 

These  views  are  in  accord  with  the  direction  in  the 
judgment  for  the  distribution  of  the  fund  among  the 
attaching  creditors  other  than  the  defendant  Bruner,  to 
whom  the  payment  before  mentioned  was  made  upon  an 
execution  irregular  upon  its  face,  and  void  for  the  purposes 
of  collecting  anything  from  the  fund  in  question ;  and,  for 
want  of  an  affidavit  to  justify  the  issiumce  of  the  Bruner 
attachment,  the  levy  of  it  was  ineffectual  to  support  a  lien 
of  it  upon  the  property.  It  was  determined  by  the  trial 
court  to  be  void,  and  so  declared  by  the  judgment. 

A  question  is  raised  about  the  disposition  of  the  pro- 
ceeds received  by  the  sheriff  of  the  Van  Camp  accounts. 
As  no  attachment,  other  than  that  of  Eeeler  &  Salisbury, 
was  levied  upon   them,  it  is   not  seen   that   any   creditor, 
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other  than  thej^  obtained  anj  lien  upon  the  accounts  hj 
them  attached.  Those  upon  which  their  attachment  was 
levied  produced  only  $130.04;  which  amount  was  sufficient 
to  pay  their  judgment  of  $119.98;  and  they  were  entitled 
to  its  payment  from    the   proceeds  of  the   accounts   upon 

which  their  attachment  was  levied.    The  assignment 
[23]    by  Van  Camp  to  Keeler  &  Salisbury  of  the  proceeds 

of  other  of  his  accounts  collected  by  the  sheriff  was 
not  effectual  to  transfer  to  them  title  of  such  proceeds  to  the 
prejudice  of  the  attaching  creditors.     When  payment  of  the 

accounts  was  made  by  the  debtors  to  the  sheriff^  the 
[24]    amount  so  received  by  him  became  charged  with  the 

lien  of  the  attachments  in  his  hands,  in  the  order  of 
the  delivery  of  them  to  him. 

In  view  of  the  circumstances,  the  conclusion  of  the 
trial  court  that  the  sheriff  is  not  chargeable  with  any 
greater  rate  or  amount  of  interest  on  the  fund  than  that 
realized  from  it  was  fairly  justified,  and  such  conclusion  is 
sustained. 

The    defendant    Orleans   County   National   Bank, 
[25]    having  recovered  a  judgment  against  Van  Camp, 

September  14, 1889,  by  default,  upon  the  service  of 
the  summons  by  publication,  afterwards,  on  November  16th, 
commenced  against  him  an  action  upon  the  same  claim,  by 
the  personal  service  upon  him,  in  this  state,  of  the  sum- 
mons and  complaint,  and  on  December  7,  1889,  recovered 
a  judgment  therein  by  default.  It  does  not  appear  that 
any  of  the  parties,  other  than  the  judgment  debtor,  could 
be  prejudiced  by  the  last-mentioned  judgment;  and 
whether  or  not  it  was,  by  reason  of  the  former  judgment 
for  the  same  cause,  rendered  invalid,  is  a  question  which 
none  of  the  parties,  other  than  he,  could  legitimately  raise 
for  consideration.  He  does  not  seek  to  attack  it  in  this 
action.  If  the  first  judgment  was  effectual  to  charge  the 
defendant  in  personam^  the  other  is  useless.     But  if,  from 
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any  cause^  it  is  not  so,  it  maj  properlj  stand.  Therefore, 
without  considering  the  question  upon  the  merits,  the  con- 
clusion 0£  the  trial  court  that  the  judgment  was  void,  as 
i¥ell  as  the  judgment  to  that  effect  is  not  sustained. 

Those  views  lead  to  the  conclusion  that  the  payment 
by  the  defendant  Searle,  as  sheriff,  to  the  defendant  Bruner, 
of  $96.65,  was  made  without  due  authority,  and  he  waa 
not  justified  in  making  it ;  that  the  defendants  Keeler  &  Sal- 
isbury were  entitled  to  priority  in  payment  upon  their 
judgment,  of  or  from  the  proceeds,  amounting  to  $130.04| 
of  the  accounts  upon  which  their  attachment  was  levied ; 
and  that  the  second  judgment  above  mentioned,  of  the 
Orleans  County  National  Bank,  is  here  treated  as  valid, 
and  so  far  as,  by  the  judgment  appealed  from,  it  is 
otherwise  determined,  it  should  be  reversed,  and  in  other 
respects  affirmed. 

The  judgment  should  be  thus  modified  without  costs 
to  any  party. 

DwiGHT,  P.  J.,  Lewis  and  Haioht,  JJ.,  concurred. 
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IN  THE  MATTER  OF  THE  PETITION  OF 

HOPPER  TO  PUNISH  UPDIKE  FOR  A 

CONTEMPT  OF  COURT. 

N.  T.  CouBT  OF  Common  Pleas,  Gknbbal  Tbbm,  Juute, 

1894. 

€kmtempi—/dU€ju$HJicaUan  of  nurety  upon  hand  to  dkkarge  meckaniet^ 

Uen. 

The  execution  of  a  bond  to  Menie  the  diBohftrge  of  a  meohaniot'  lien 
and  the  Jnstifloation  by  affidavit  thereon  of  a  surety  therein  at  a 
time  when  he  wae  insolvent,  constitutes  a  contempt  of  court  for 
which  the  person  whose  lien  is  thereby  discharged,  is  entitled  to 
redress  to  the  extent  of  the  injury  inflicted  upon  him,  although 
his  attorney  neglected  to  avail  himself  of  the  opportunity  to 
inquire  into  the  particulars  of  the  surety's  sufficiency. 

In  such  a  case,  the  inconsistency  resulting  from  the  prosecution  of 
the  proceedings  to  punish  for  contempt  and  of  an  action  to  set 
aside  transfers  of  real  property  by  the  surety  as  fraudulent  at  one 
and  the  same  time  is  not  available  as  a  means  of  exonerating 
the  offender.  The  offense  is  one  against  the  dignity  of  the 
Court,  and  it  is  neither  the  province  of  the  party  ii^ured  nor  his 
right  to  compromise  or  condone  it. 

(Decided  June,  1894.) 

Appeal  by  tbe  petitioner  from  an  order  of  the  special 
term  denying  a  motion  to  punish  one  Edward  S.  Updike, 
Sr.  for  contempt  of  Court. 

The  facts  are  stated  in  the  opinion. 
Carpenter  &  Hassetty  for  petitioner,  appellant 

David  McClure  and  Harry  B.  WeseJman  for  Edwin 
S.  Updike,  Sr.,  respondent. 
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BiSHOFF,  J. — The  petitioner,  John  J.  Hopper,  was 
the  lienor  named  in  a  notice  claiming  a  lien,  pursnant  to 
the  proyiBions  of  the  Mechanics'  Lien  Law  (ch.  342,  L. 
1885),  which  notice  was  filed  as  by  statute  is  for  such  cases 
made  and  proyided.  The  lienees,  intending  to  secure  the 
discharge  of  the  lien  upon  giving  security,  as  provided  by 
subdivision  6  of  section  24  of  the  Mechanics'  Lien  Law, 
caused  the  lienor  to  be  served  with  a  copy  of  the  proposed 
bond,  and  notice  to  the  effect  that  the  sureties  would  appear 
at  a  time  specified,  before  the  court,  for  examination  with 
regard  to  their  sufficiency.  Relying  upon  the  truth  of  the 
formal  affidavit  of  sufficiency  made  by  each  of  the  sureties, 
and  indorsed  on  the  bond,  to  the  effect  that  the  affiant  was 
at  the  time  a  freeholder  within  the  State,  and  worth  double 
the  amount  of  the  penalty  over  and  above  all  debts  and 
liabilities,  and  property  exempt  by  law  from  execution,  the 
lienor's  attorney  waived  further  examination  of  the  sureties 
and  approved  the  bond.  The  court  thereupon  also  approved 
the  bond,  and  by  its  order  directed  that  the  lien  be  dis- 
charged. Pursuant  to  the  directions  of  the  order  the  lien 
was,  in  fact,  discharged.  Subsequently  the  lienor  recovered 
judgment  in  an  action  brought  to  foreclose  the  lien.  The 
judgment  remaining  unpaid,  the  lienor  next  recovered 
judgment  upon  the  bond  against  the  sureties.  Supplemen- 
tary proceedings  in  aid  of  an  execution  against  the  property 
of  Edwin  S.  Updike,  Sr.,  one  of  the  sureties,  developed 
that  he  was  then  worthless.  These  proceedings  were  then 
instituted  against  Updike  to  punish  him  for  his  misconduct 
in  having,  by  means  of  his  wilful  misrepresentation  of  the 
substance  of  his  formal  affidavit  of  justification,  imposed 
upon  the  court,  and  thus  induced  it  to  direct  the  discharge 
of  the  lien,  to  the  petitioner's  injury.  On  the  hearing  it 
transpired,  as  stated,  that  the  petitioner  had  not  availed 
lumself  of  the  opportunity  afforded  for  the  particular 
oxamination  of  the  sureties  with  regard  to  their  sufficiency 


42  CIVIL  PROCEDURE   REPORTS. 


In  re  Uixlike. 


before  the  approval  of  the  bond ;  that  the  surety  proceeded 
against  actuallj  held  the  record  title  to  several  pieces 
of  real  property  situated  in  the  City  of  New  York  at  the 
time  he  tendered  himself  as  such  surety,  and  that  the 
petitioner^  prior  to  the  institution  of  these  proceedings, 
and  after  the  surety's  examination  in  supplementary  pro- 
ceedingSy  had  brought  two  actions  in  the  superior  court 
to  set  aside  certain  conveyances,  made  by  the  surety  sub- 
sequent to  the  signing  of  the  bond,  as  fraudulent  respecting 
the  creditors  of  the  grantor,  which  actions  were  pending 
and  undetermined.  For  these  reasons  the  learned  judge 
at  special  term  dismissed  the  proceedings. 

The  bond  given  upon  the  discharge  of  the  lien  was  in 
the  penalty  of  $1300,  and  from  Updike's  sworn  testimony 
as  a  judgment  debtor,  it  appears  that  his  formal  aflSdavit 
of  sufficiency  as  surety  was  unqualifiedly  false  and  per- 
jurious. He  most  explicity  admittted  that  his  ownership 
of  the  several  pieces  of  real  property,  excepting  the 
premises  Nos.  12  to  22  East  One  Hundred  and  Sixth 
street,  the  title  to  which  was  in  him  when  ho  qualified  as 
surety,  was  wholly  nominal,  and  that  he  had  since  con- 
veyed them  as  directed  by  the  actual  owners.  With 
regard  to  the  One  Hundred  and  Sixth  street  property,  he 
stated  that  his  interest  therein  was  only  to  the  extent  of 
one-fifth  of  their  value  over  and  above  the  cost  of  cop- 
struction ;  that  the  estimated  cost  of  construction  was 
$159,000,  the  actual  cost  $180,000,  and  their  value  not 
above  the  last  mentioned  sum.  He  further  admitted  that, 
at  or  about  the  time  he  tendered  himself  as  surety,  he  was 
indebted  to  his  daughter-in-law,  Fannie  M.  Updike,  in  the 
sum  of  $5000,  and  that  his  personal  property  at  the  same 
time  did  not  exceed  $200.  Accepting  now  the  cost  of  the 
One  Hundred  and  Sixth  street  houses  at  $159,000,  and 
their  value  at  $180,000.  Updike's  interest  in  the  excess 
of  value  above  the  cost  was  not  over  $4200.     Adding  to 
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the  last  mentioned  amount  the  value  of  his  personal 
property,  without  deduction,  the  aggregate  amount  of  pro- 
perty owned  by  Updike  when  he  offered  himself  as  surety 
was  $4400.  Deducting  from  the  last  mentioned  sum  his 
indebtedness  to  his  son's  wife,  $5000,  it  is  apparent  that, 
after  giving  him  the  benefit  of  the  most  favorable  con- 
struction of  his  testimony,  Updike  was  actually  insolvent 
when  he  pursuaded  the  Court  to  accept  him  as  a  sufficient 
surety  for  $1300,  and  that  he  swore  falsely  when  he 
stated,  under  oath,  that  he  was  worth  double  that  sum 
above  all  debts  and  liabilities,  and  property  exempt  by  law 
from  levy  and  sale  under  execution. 

That  the  imposition  so  successfully  practiced  by  Updike 
constitutes  a  contempt  of  Court,  for  which  the  petitioner  is 
entitled  to  redress  to  the  extent  of  the  injury  inflicted  upon 
him,  is  a  proposition  so  well  supported  as  to  be  no  longer 
debatable  (Simon  v.  Aldine  Pub.  Co.,  12  Civ.y  Pro.  290; 
Lawrence  v.  Harrington,  63  Huii.  196;  Foley  v.  Stone,  18 
Civ.  Pro.f  190  ;  People  ex  rel.  Munsell  v.  The  Court  of  Oyer 
and  Terminer,  etc.,  101  N.  F.,  245 ;  King  v.  Barnes,  113 
N.  T.J  476).*     Nor   does  the  neglect  of  the  petitioner's 

*  In  Eagan  v.  Lynch,  3  Civ.  Pro.  236,  Jodge  Troax,  at  special 
term  of  the  superior  coart,  held  that  where  the  sareties  in  an  under- 
taking giyen  to  procure  an  order  of  arrest  were  insolyent  and  swore 
falsely  in  the  affidavit  of  justification  appended  to  the  undertaking, 
they  were  guilty  of  a  contempt  of  court,  and  should  be  fined  the 
amount  of  a  judgment  recoYered  by  the  defendant  in  the  action, 
in  a  suit  subsequently  brought  to  recover  damages  for  false  arrest, 
and  should  also  be  imprisoned  for  six  months  and  until  the  fine  was 
paid.. 

Stephenson  v.  Hanson,  6  Civ.  Pro  43,  Keating  v.  Qoddard,  8  Id 
877,  is  precisely  the  same  efiect. 

In  Simon  v.  Aldine  Pub.  Co.  12  Civ.  Pro.  290,  reversing  11  Id.  207 
affirming  8  St.  Sep.  334;  Nathans  v.  Hope,  5  Civ.  Pro.  401,  sureties 
upon  undertakings  who  were  insolvent,  at  the  time  of  executing  such 
undertakings  and  knew  themselves  so  to  be,  were  held  guilty  of 
contempt  and  punished  therefor 

But  in  Norwood  v.  Ray  Manufacturing  Co.,  (11  Civ.  Pro.  273)» 
Justice  Bartlett,  at  special  term  of  the  supreme  court  in  Kings  county* 
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attoroej  to  avail  himBelf  of  the  opportunity  to  inquire  into 
the  particulars  of  the  surety's  sufBciency  assuage  in  any 
degree  the  latter's  outrageous  and  criminal  conduct.  The 
fact  remains  that  he  knowingly  and  deliberately  carried 
his  attempted  imposition  upon  the  Court  into  successful 
execution,  and  by  fraudulent  means  secured  the  order 
which  deprived  the  petitioner  of  his  security.  That  the 
petitioner,  and  his  attorney,  unwilling  unnecessarily  to  tax 
the  endurance  of  the  Court  and  to  delay  the  discharge  of  its 
duties  in  other  respects  by  what  seemed  to  them  a  needless 
examination,  in  good  faith,  and  unwary  of  the  attempted 
perpetration  of  the  fraud,  approved  the  bond,  and  by  that 
means  facilitated  the  fraud,  does  not  palliate  the  offense. 
Nor  is  the  apparent  inconsistency  of  the  petitioner  in 
prosecuting  these  proceedings  and  the  Superior  Court 
actions  at  one  and  the  same  time  available  as  a  means  of 
exonerating  the  offender.  The  offence  was  one  against  the 
dignity  of  the  Court,  which  it  was  neither  the  province  of 
the  petitioner,  nor  his  right,  to  compromise  or  condone.  It 
is  owing  to  the  Court  that  the  offense  should  not  go  unpun- 

held  that  the  perjury  of  one  who  falsely  Jastified  aa  a  surety  upon  an 
undertaking  on  appeal  is  not  a  contempt,  and  cannot  be  punished  as 
such. 

In  Diamond  v.  Knoepfel,  3  St.  Rep.  291,  a  worthless  surety  npon 
an  undertaking  on  appeal*  who  had  justified  as  such,  and  falsely 
testified  that  his  total  indebtedness  did  not  exceed  $300,  whereas,  in 
fact,  it  amounted  to  more  than  $1000,  was  held  guilty  of  a  contempt 
and  fined  the  amount  of  the  judgment  affirmed  on  the  appeal. 

In  Lawrence  v.  Harrington,  63  Hun.  195,  it  was  held  that  sureties 
on  an  undertaking  on  appeal  who  falsely  justified,  might  be  punished 
therefor  as  for  contempt,  although  they  had  not  been  convicted  of 
peijury. 

In  Foley  v.  Stone,  18  Civ.  Pro.  190  the  party  and  his  attorney  who 
imposed  upon  the  court  an  undertaking  with  irresponsible  sureties 
were  both  held  guilty  of  contempt  and  punished  therefor. 

In  Hull  V  L'EpUtinier,  15  Daly,  534,  modifying  49  Hotc.  Pr. 
500,  it  was  held  that  the  court  could  punish  for  contempt  a  person  not  a 
party  to  an  action,  who  conspired  with  a  party  to  it,  to  impose 
upon  It  a  worthless  surety  on  appeal. 
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ishedy  if  for  no  other  reason  than  to  deter  others  from  the 
commission  of  like  acts.  If  the  actions  brought  to  set  aside 
the  alleged  fraudulent  conveyances  had  been  prosecuted  to 
success,  that  fact  might  have  afforded  a  refutation  of  the 
present  charge.  We  are  not  permitted  to  indulge  a  pre- 
sumption that  the  conveyances  were  fraudulently  made. 
As  it  is,  the  offense  is  not  only  not  denied  but  substantially 
conceded.  If  reparation  for  the  injury  inflicted  upon  the 
petitioner  by  the  loss  of  his  security  had  been  made,  in 
whole  or  in  part,  that  fact  would  have  been  entitled  to 
consideration  in  determining  the  measure  of  the  redress 
to  be  awarded  to  the  petitioner  and  be  exacted  of  the 
offender  by  way  of  punishment  to  be  imposed. 

The  order  of  the  Special  Term  is  reversed,  with  costs^ 
and  the  prayer  of  the  petitioner  is  granted,  with  costs* 
Edwin  S.  Updike,  Sr.,  is  adjudged  guilty  of  a  contempt  of 
court,  and  fined  in  the  amount  of  the  judgment  recovered 
against  him,  with  the  costs  and  expenses  of  the  supplemen- 
tary proceedings,  of  these  procedings,  and  the  costs  of  the 
appeal,  besides  $100  for  the  fees  of  the  petitionei-'s  attor- 
ney.    The  order  hereon  must  be  settled  on  notice. 

BOOKSTAVEB,  P.  J.,  and  BisCHOFF,  J.,  concurred. 


JACOBS,  Landlokd,  Respondent,  v.  ZELTNER,  Ten- 
ant's Appellant. 

N.    T.    Court    of    Common    Pleas,    General    Tebm^ 

June,  1894. 

^§  2240,  3044  et  seq.  3213. 

ihmmarTf  Proceedings -power  of  juMtice  to  open  default—revieHf  of  deter^ 
mination  on  motion  to  open  default. 

A  final  order  made  in  a  district  court  in  the  city  of  New  York,  in 
snmmary  proceedings  to  recover  poBsession  of  real  property 
although  obtained  by  default  i8     -pealable  to  the  general  teri.i  of 
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the  court  of  common  pleaa-  Final  orders  in  snch  proceedinga 
are  in  nature  aasimi laced  to  ludgmenta,  for  the  pur|iose  of  review, 
and  since  a  final  jiidj^ment  rendered  u|K>n  default  is  appealable 
notwithstandiug  the  )!ower  couierred  upon  justices  to  open  de- 
faults upon  motion  such  fiufll  ordeis  are  also  appealable 

A  lustice  ol  a  dutnct  court  lu  the  city  of  New  York  has  power  upon 
motion  to  open  a  default  taken  in  summary  proceedings,  but  an 
appeal  does  not  lie  from  the  order  made  by  him  upon  such  deter 
mination 

The  power  to  review  proceedings  of  district  courts  in  the  city  of  New 
York  being  purely  statutory,  an  appeal  does  not  lie  from  a  deter- 
mination thereof  where  no  provision  therefor  is  made  by  statute. 

An  appeal  from  a  final  order  in  summary  proceedings  suflBres  to  present 
the  question  as  to  the  services  of  the  precept  for  review  where  the 
service  has  lieeti  attacked  by  a  motion  to  open  a  default  taken  in 
such  proceedings,  and  the  matter  is  to  be  determined  upon  the 
affidavits  used  on  such  motion. 

Where  in  summary  proceedings  a  marshal  certifies  that  the  precept 
was  served  by  leaving  it  with  a  person  of  suitable  a.«;e  residing 
upon  the  premises  in  question,  the  defendant  being  then  absent 
therefrom,  affidavits  by  the  tenant,  his  wife  and  two  cliildreu.  to 
the  efiTect  that  the  precept  was  not  served  on  any  one  of  them,  are 
insufficient  to  rebut  the  presumption  arising  from  the  marshal's 
certificate  of  service,  as  it  might  be  true,  notwithstanding  the  facts 
alleged  in  the  affidavits. 

To  sustain  a  motion  to  open  a  default  taken  in  summary  proceedings, 
made  on  the  ground  that  the  precept  was  not  served,  the  tenant 
must  show  a  defense  to  the  proceedings. 

{Decided  June,  1894.; 

Appeal  by  the  tenant  from  a  final  order  of  the  district 
court  in  the  Citv  of  New  York,  for  the  4th  Judicial  Dis- 
trict,  in  summary  proceedings  awarding  to  the  landlord  the 
possesion  of  certain  roal  property  and  from  an  order 
denying  the  tenant's  motion  to  open  his  defaidt  in  such 
proceedings. 


The  facts  are  stated  in  the  opinion. 
Steifel  <&  Lauer,  for  tenant,  appellant. 
Joseph  Stinefy  for  landlord,  respondent. 
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BiSGHOFF,  J. — Judgment  for  dispossession  of  the 
appellant  from  that  certain  portion  of  the  premises  in 
question,  which  he  held  by  lease  was  rendered  by  default 
of  his  appearance,  and  the  warrant  was  duly  executed. 

The  proceedings  were  based  upon  the  certificate  of  a 
marshal  to  the  effect  that  the  precept  had  been  served  upon 
defendant  by  deUyering  the  same  to  and  leaving  it  with  a 
person  of  suitable  age  residing  upon  the  premises,  defendant 
being  at  the  time  absent  therefrom.  Appellant  subse- 
quently made  motion  before  the  Justice  to  open  his  default, 
upon  the  ground  that  he  was  never  apprised  of  the  issuance 
of  process,  and  in  support  of  this  motion  affidavits  were 
presented,  which  are  annexed  to  the  return  upon  this 
appeal,  verified  respectively  by  appellant,  his  wife  and  their 
two  children,  it  appearing  therefrom  that  the  precept  was 
not  served  upon  any  one  of  the  affiants. 

The  Justice  denied  the  motion  expressly  upon  the 
groimd  that  he  possessed  no  power  to  open  the  default,  and 
from  the  order  thereupon  entered  it  appears  that  no 
examination  into  the  merits  of  the  application  was  made. 
This  appeal  was  taken  from  such  order  and  from  the  final 
order  for  dispossession. 

A  judgment  rendered  upon  default  of  appearance  in  a 
District  Court  is  appealable  to  this  Court,  notwithstanding 
the  power  conferred  upon  the  Justices  to  open  defaults  on 
motion  (Hurry  v.  Coffin,  2  Civ.  Pro.  319) ;  and  in  view  of  tho 
provisions  of  section  2260  of  the  Code,  whereby  final  orders 
in  summary  proceedings  are  in  nature  assimilated  to  judg- 
ments for  purposes  of  review  (Moench  v.  Yung,  16  Z)a/y, 
143),  the  case  first  cited  is  an  authority  for  the  proposition 
that  such  a  final  order,  when  obtained  by  default,  is  none 
the  less  appealable. 

It  would  appear  that  the  Justice  misapprehended  the 
extent  of  his  powers  In  this  ease,  for  the  motion  to  open 
the  default  as  here  made,  clearly  called  for  determination 
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in  the  exercise  of  that  discretion  which  was  vested  in  him 
by  section  1367  of  the  Consolidation  act,  yet  from  the 
order  denying  such  motion  no  appeal  lies.  The  statutory 
provisions  governing  appeals  from  the  district  courts  are 
found  in  sections  3044  to  3067  of  the  code^  (see  Consolida- 
tion act,  cL  410.  Laws  1882:  ^  1438,  Code  Civ.  Fro. 
3213),  and  no  provision  for  an  appeal  from  an  order 
granting  or  denying  a  motion  to  open  a  default  is  there 
made.  In  the  absence  of  such  a  provision  the  appeal 
cannot  be  entertained,  the  power  to  review  proceedings  of 
these  courts  being  purely  statutory,  (see  Rosenthal  f7» 
Greene,  12  Daly,  529). 

The  appeal  from  the  final  order,  however,  suffices  to 
present  the  question  raised  by  appellant  in  the  court  below 
{Code  Civ.  Pro.  %  3064 ;  Hurry  v.  Coffin,  supra)^  and 
the  matter  is  to  be  determined  upon  the  affidavits  incor- 
porated in  the  return.  We  arc  constrained  to  hold  these 
affidavits  are  insufficient  for  the  purpose  intended,  and 
cannot  avail  against  marshal's  certificate  essential  to  the 
validity  of  the  order  made  {Code  Civ.  Pro.  %  2240).  For 
all  that  is  alleged  in  these  affidavits  as  matter  of  fact,  the 
service  may  well  have  been  made  as  certified  to  by  the 
marshal,  and  the  presumption  of  regidarity  which  attaches 
in  support  of  the  judgment  cannot  be  here  deemed  to  liavc 
been  successfully  rebutted.  This  is  not  as  was  Waring  i 
McKinley  (62  Barb.,  612),  a  case  where  a  direct  return  of 
personal  service  was  made  and  successfully  impeached, 
and,  furthermore,  the  appellant  here  fails  to  present  any 
defense  to  the  proceedings  which  omisbion  this  Court  has 
held  to  be  fatal  to  an  appeal  of  this  character  (Jewell  i;. 
Heintzel,  6  Daly,  411V* 

*  In  Jewell  «.  Hemzel,  (6  Da/^  411,)  ii  was  held  uoder  section, 
366  of  the  Code  of  Procedare.  the  provisions  of  which  corresponded  to 
those  of  section  3064  of  the  present  Code,  that  one  appealing  ander  said 
section  from  a  judgment  of  a  Justice's  Cciirt:  taken  by  defaait,  mnflt 
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The  final  order  rnuBt  be  affirmed,  with  coBts.     Appeal 
from  order  denying  defenant's  motion  dismisaedi  withoat 

COftS. 

BooKSTAVXBy  P.J.y  concurs. 


SMITH,  RBapoNDBKT,  V.  BARNES,  et  aly  Appellaht. 

SuPERiOB  CouBT  OF  THE  Cmr  OF  New  Tosk,  Obhebal 

Term,  Juke,  1894. 

^55. 

AU^m^  mnd  ClimU —HipuUMam  hjf  mU^meif  wktm  Umd9  eUmU, 

PartiM  may  by  their  •tipuliition  in  many  ways  make  law  for  any  legal 
proeeeding  to  which  they  are  parties,  and  which  not  only  binds 
them,  bnt  which  the  eonrti  are  bound  to  enforce.  They  may  stipn- 
late  away  statutory  and  even  constitutional  rights.  They  may 
stipulate  that  the  decisions  of  a  court  may  be  final,  and  thus  waiTe 
the  right  of  an  appeal,  and  by  such  stipulations,  not  unreasonable 
•gainst  good  morals  or  sound  public  policy,  have  been  and  will  be 
enforced,  and,  generally,  all  stipulations  made  by  parties  for  the 
goTemment  of  their  conduct  or  control  of  their  rights,  in  the 

swear  to  his  defence,  and  if  it  is  denied  by  the  respondent  must 
oorroborate  it;  that  a  mere  afSdayit  of  merits  will  not  sufllee. 

It  has  also  been  held  under  that  statue  that  facts  must  be  stated 
which  would  enable  the  court  to  say  that  i^justice.had  been  done,  and 
that  mere  conclusions  were  not  sufficient.  Armstrong  v.  Craig,  (18 
Bmrh.  887) ;  Fowler  v.  Colyer,  (2  Ed,  Smith  126) ;  Same  v.  Morrison, 
(1  Bheld.  382). 

In  Bates «.  Oorroon,  decided  under  the  present  Code,  a  similar  de- 
termination was  made. 

In  Waring  v.  McKinley,  (62  Burh.  812),  it  was  held  that  where  the 
defimlt  was  sought  to  be  set  aside  because  of  a  defect  in  or 
want  of  serrice  of  the  summons  the  relief  must  be  granted,  and  if 
that  error  was  established,  and  that  it  was  not  necessary  to  affirma- 
tirely  show  that  there  was  a  valid  defence  or  that  manifest  Izjustioe 
had  m  any  other  respect  been  done. 

VOL.  XX1V.-4. 
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trial  of  a  caoae  or  the  c«>ndiicting  of  a  litigation,  are  enforced  by 
the  courts.  Accordingly,  keldf  —that  a  stipalation  by  the  parties 
to  an  action  that  the  decisions  of  a  referee  npon  the  trial  of  an 
issue  should  be  final  and  not  reviewed,  either  by  a  motion  for  a 
new  trial  or  appeal,  must  be  enforced. 

The  attorneys  for  the  parties  to  an  action  may  bind  their  clients  in  all 
matters  of  procedure  by  stipulation,  and  a  stipulation  by  an  attor- 
ney, although  made  without  his  client's  knowledge,  that  the 
decisions  of  a  referee  upon  the  trial  of  an  action  shall  be  final  and 
shall  not  be  reviewed  is  within  the  scope  oi  his  authority,  and 
should  be  enforced. 

(Decided  June,  1894.) 

Appeal  from  an  order  of  the  special  term  of  this  court, 
denying  a  motion  for  a  new  trial  upon  newly  diBCoyered 
evidence. 

These  facts  are  stated  in  the  opinion. 

Horatio  C.  King,  for  defendant,  appellant 

John  H.  Cohn  (David  LevintriUy  attomej),  for  plaintiff, 
respondent. 

GiLDEBSLEEVE,  J. — ^This  action  to  recover  com- 
missions earned  by  the  plaintiff's  assignor,  in  the  capacity 
of  selling  agent  for  the  defendants,  after  being  at  issue 
nearly  three  years,  was  under  a  stipulation,  sent  to  a 
referee  to  hear  and  determine. 

The  stipulation  is  as  follows :  '^  The  issue  in  the 
above  ntitled  action  having  been  set  down  for  trial  this 
16th  day  of  October,  1893,  and  the  case  having  been 
called  and  marked  ready,  it  is  hereby  stipulated  and 
agreed  by  and  between  the  parties  to  this  action  and  their 
respective  attorneys  that  the  issues  in  the  above  entitled 
action  be  and  the  same  hereby  are  referred  for  determina- 
tion to  the  Hon.  William  S.  Kieley,  as  referee,  the  said 
reference  to  proceed  without  delay,  and  to  continue  there- 
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after,  without  unreasonable  adjoumment,  as  hereinafter 
specified.  And  it  is  further  stipulated  and  agreed  that 
neither  party  hereto  will  appeal  from  the  judgment  to  be 
entered  on  the  report  of  the  referee,  or  make  any  motion 
in  arrest  or  stay  of  the  said  judgment,  or  of  the  execution 
to  be  issued  thereon,  or  appeal  from  any  order  denying 
any  motion  that  may  be  made  by  the  defeated  or  aggrieved 
party  for  a  .new  trial,  the  object  of  this  stipulation  being  to 
bring  this  litigation  to  a  speedy  and  final  determination. 

"  Dated  New  York,  October  16th,  1893. 

"  A B ,  Attorney  for  Plaintiff. 

"  C  D ,  Attorney  for  Defendants.'' 

>  •  . 

The  trial  proceeded  before  the  referee  about  as  usual  in 
such  cases,  and  in  ^  reasonable  time  the  case  was  submitted, 
the  report  of  the  referee  filed,  and  judgment  duly  entered 
in  favor  of  the  plaintiff.  The  defendants,  by  an  order  to 
show  cause,  moved  at  Special  Term  to  set  aside  the 
stipulation,  and  for  a  new  trial  on  the  ground  of  newly 
discovered  evidence,  or  for  an  opening  of  the  reference 
and  a  rehearing.  This  appeal  is  from  the  order  of  the 
Special  Term  denying  the  requests. 

The  main  argument  of  the  learned  counsel  for  the 
appellants  is  an  attack  upon  the  stipulation. 

Defendant  Barnes  swears  that  the  stipulation  was 
made  without  the  knowledge  or  consent  of  either  of  the 
defendants. 

It  is  urged  by  appellants  that  the  stipulation  deprives 
the  defendants  of  a  substantial  right,  to  wit :  the  right  of 
appeal,  and  for  this  reason  cannot  be  entered  into  by  an 
attorney  without  the  prior  consent  of  his  clients. 

It  must  be  observed  that  .the  time  to  appeal  elapsed 
before  the  motions  under  consideration  were  made.  Should 
the  stipulation  be  set  aside,  it  is  beyond  the  power  of  the 
Court  to  restore  the  right  to  appeal 
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\j  by  their  stipttlationsy  may  in  manj  ways, 
make  law  for  any  legal  proceeding  to  which  they  are 
parties,  which  not  only  binds  them,  but  which  the  court 
are  bound  to  enforce.  They  may  stipulate  away  statutory 
and  even  constitutional  rights.  They  may  stipulate  that 
the  decision  of  a  court  shall  be  final,  and  thus  waive  the 
right  of  appeal ;  and  all  such  stipulations  not  unreasonable, 
not  against  good  morals  or  sound  public  policy,  have  been 
and  will  be  enforced,  and  generally  all  stipulations  made 
by  the  parties  for  the  goremment  of  their  conduct,  or  the 
control  of  their  rights  in  the  trial  of  a  cause,  or  the  conduct 
of  a  litigation  are  enforced  by  the  Courts  (In  the  matter  of 
the  N.  Y.  Lackawanna  R.R.  Co.,  93  N.  F.,  447).  See 
also  People  v.  Stevens,  52  N.  F.,  310 ;  Townsend  v. 
Materson  Stone  Dressing  Co.,  15  N,  F.,  587 ;  Hong  Kong 
&  Shanghai  Banking  Corporation  v.  Cooper,  114  N.  Y.j 
388 ;  Riggs  t;.  Commercial  Mut.  Ins.  Co.,  125  N.  F.,  7 ;. 
Staples  V.  Parker,  41  Barb.y  648 ;  Cox  v.  N.  Y.  C.  &  H. 
R.  R.  Co.,  63  N.  Y.y  414 ;  McGuire  v.  Id.y  6  DaUfy  70 ;. 
Ballou  V.  Parsons,  55  N.  F,  673. 

Even  assuming  that  the  stipulation  was  made  without 
the  knowledge  or  consent  of  either  of  the  defendants,  we 
are  inclined  to  think  that  the  attorneys  had  power  to  enter 
into  the  stipulation  without  special  authority,  and  that  the 
defendants  are  bound  by  the  act  of  their  attorney.  It  is  a 
general  rule  that  proceedings  regularly  had  by  attorneys, 
lawfully  appearing  for  the  respective  parties,  caivnot,  in  the 
absence  of  fraud,  be  questioned  by  their  clients,  because  of 
the  want  of  specific  authority  to  do  the  acts  done  or  con- 
sented to  by  them  (Palen  v.  Starr,  7  Hun,j  432). 

The   stipulation   was    proposed    by  the    defendants'* 
attorney,  and  by  it  the  defendants  secured  the  benefit  of 
an  adjournment,  the  waiver  of  a  jury  trial  and  the  appoint*- 
ment  of  a  referee   named    by  them.     As  a  condition  of 
granting  the  favor,  both  parties,  by  their  attorneys,  united 
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in  a  fttipuUtion  not  to  appeal  The  plaintiff  was  justified 
in  assuming  the  authority  of  the  defendants'  attorney  to 
make  the  stipulation^  and  in  consideration  thereof  waived  a 
default  and  an  inquest. 

The  Court  of  Appeals,  in  Cox  v.  N.  Y.  C.  ft  H.  R.  R. 
Co.  (63  N.  Y.f  414)  held  that  the  attorney  for  a  defendant 
might  stipulate  that  the  action  should  not  abate  on  the 
death  of  the  plaintiff,  in  order  to  secure  an  adjournment  of 
the  trial,  without  special  authority  from  the  defendant. 
The  Court  said:  '^It  pertains  to  the  procedure  in  the  action 
and  it  is  a  just  implication  that  the  authority  of  the  attor- 
ney extends  to  the  management  of  the  cause  in  all  the 
exigencies  which  arise  during  the  progress.  The  attorney 
cannot  compromise  the  claim  of  his  client,  or  release  the 
cause  of  action,  or  satisfy  a  judgment  in  his  client's  favor 
without  payment,  in  the  absence  of  special  authority. 
There  is  no  implication  of  an  authority  to  do  acts  of  this 
character  firom  hb  appointment  as  attorney  in  the  case ; 
and  a  party  dealing  with  him  is  bound  to  take  notice  that 
they  are  not  within  scope  of  his  authority.  But  in  matters 
relating  to  the  conduct  of  the  cause,  his  authority  is  very 
broad''  (Denton  v.  Noyes,  6  John.  295;  Qaillard  v. 
Southland,  3  Hilly  552;  Qainsford  v.  Brausner,  2  Comply  9).* 

But,  aside  from  this  consideration,  we  are  of  the  opin- 
ion that  the  evidence  fairly  shows  that  the  stipulation  was 

»  See  Herbert «.  Lawrence  21  Civ.  Pro.  337,  and  cases  there  cited 
also  Marks  v.  City  of  Buffalo  87  N.  T.  187  where  the  power  of  an 
attorney  to  stipulate  for  his  client  is  very  fnlly.considered. 

"  An  attorney  at  law  has  authority  by  virtue  of  his  employment 
as  such  to  do  on  behalf  of  his  client  any  act  in  or  out  of  court 
necessary  or  incidental  to  the  prosecution  or  management  of  the  Buit 
which  affect  the  remedy  only  and  not  the  cause  of  action."  1  Amer. 
mud  Eng.  Ene.  of  Law,  954,  ^7. 

See  also  Ross  v.  Ferris,  18  Hun.  210. 

In  People  «.  Mayer,  11  Abh.  Pr.  66,  {quid  vide  and  cases  there  cited) 
a  stipulation  not  to  appeal  was  held  to  be  beyond  the  attorney's 
powes 
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fully  assented  to,  in  the  course  of  its  execution,  bj  the 
defendants,  and  they  ratified  it,  and  are  estopped  from 
questioning  its  binding  force. 

Since  we  reach  this  conclusion  that  the  stipulation 
must  stand,  the  appeal  from  so  much  of  the  order  as  denies 
the  motion  for  a  new  trial  must  be  dismissed.  The  terms 
of  the  stipulations  preclude  the  appeal. 

The  motion  for  a  new  trial  on  the  ground  of  newly 
discovered  evidence  is  without  merit. 

The  most  that  can  be  said  on  this  branch  of  the  case 
is  that  the  appellants'  insistence  that  their  own  counsel  did 
not  present  their  case  fully  and  with  the  ability  the  situa- 
tion demanded,  should  not  be  permitted  to  work  a  dis- 
advantage to  the  plaintiff  and  cause  him  to  surrender 
rights  lawfully  acquired  under  the  stipulation. 

This  grievance  the  defendants  must  settle  with  their 
former  counsel,  who  conducted  the  trial.  No  fraud  or 
collusion  is  charged.  The  stipulation  was  fully  executed 
and  performed.  No  sufficient  reason  appears  for  setting 
aside  or  interfering  with  the  proceedings  had,  and  the 
defendants,  though  disappointed,  should  accept  the  result 
and  pay  the  judgment. 

Order  affirmed,  with  costs  and  disbursements. 

FsEEDMANy  P.  J.,  concurred. 
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GULIANO  V.   WHITENACK. 

Nsw  York  Court  of  Common  Plba8|  Special  Term, 

SeptembeRi  1894. 

^66. 

Attomea^B  U0i^^-^hm  ioHtfacHon  of  judgment  Mt  aside  to  hooaiuo  of— 

auignmont  of  Judgment.* 

Wheie  a  client  suffen  a  oaoe  to  go  to  Judgment  thereafter  assigned 
the  jodgment,  and  his  assignee  satisfies  it,  the  assignee  cannot  suc- 
oesRfnlly  assert  in  opposition  to  a  motion  hy  the  attorney  for  the 
plaintiff  to  set  aside  the  satisfaction  on  the  ground  that  it  is  in 
fraud  of  his  lien  for  compensation  and  costs,  and  that  the  action 
was  prosecuted  without  authority  and  against  the  will  of  the 
plaiotiff. 

An  assignee  of  a  judgment  takes  suhjeot  to  equities  and  acquires  no 
better  right  than  his  assignor,  and  therefore  as  well  as  because  of 
the  attorney's  lien  given  by  section  66  of  the  Code  of  Civil  Pro- 
cedue,  an  attorney  is  not  barred  of  relief  to  enforce  such  lien  even 
by  a  transfer  of  the  judgment  for  value  without  notice  and  a  bona 
Jlda  satisfaction  of  the  Judgment. 

Where  in  a  case  for  personal  ii^uries  judgment  was  recovered  for  $260 
damages  and  $174.76  costs,  and  the  plaintiff  assigned  the  judgment 
and  his  assignee  satisfied  iU^Held,  that  the  satisfaction  must  be 
vacated  and  the  attorney's  lien  of  which  notice  had  been  given  the 
defendant  in  the  action  enforced  to  the  extent  of  the  attorney's 
rightful  claim;  that  the  attorney  was  entitled  to  the  costs  of  the 
action  by  legal  right,  and  the  amount  of  his  fee  in  this  action  was 
fixed  by  express  agreement  with  his  client. 

In  such  a  case,  to  ascertain  on  a  motion  to  set  aside  the  satisfaction, 
the  extent  of  the  attorney's  lien  is  not  an  arbitrary  determination, 
but  an  adjudication  upon  eyidenoe  in  an  appropriate  proceeding. 

{Decided  September,  1804) 

Motion  by  the  plaintiff's  attorney  that  a  satisfaction  of 
judgment  herein  be  set  aside  to  the  extent  of  the  attorney's 
lien  for  costs  and  compensation. 

4t  See  M>te  on  Efeotof  Certain  Aeeignmente  on  Attomeif*$  ^Lien^  22 
Oio.  Fro,  279. 
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The  facts  are  stated  in  the  opinion. 

Jl  Wamslejff  for  motion. 

Smi^  dk  Dougherty  J  in  opposition. 

Pbtor  J. — In  action  for  personal  injury,  the  plaintiff 
had  judgment  for  damages  and  costs ;  an  assignee  of  the 
judgment  has  pyen  a  formal  satisfaction  of  it ;  and  now 
plaintiff's  attorney  moves  to  set  aside  the  satisfaction,  on 
the  ground  that  it  is  in  fraud  of  his  lien. 

By  contract  with  the  client  the  attorney  was  to 
receive,  in  compensation  of  his  services,  one-third  of  the 
damages  recovered*  Notice  of  the  agreement  was  com- 
municated to  the  defendant  with  the  service  of  the 
summons.  The  judgment  is  for  $250  damages  and  $174.76 
costs.  The  attorney  has  been  paid  no  part  of  his  fee  or 
costs ;  and  it  is  conceded  that  the  client  is  irresponsible. 

The  assignee  resists  the  application  to  vacate  the 
satisfaction  on  the  ground,  among  others,  that  the  prosecu- 
tion of  the  action  was  without  the  authority,  and,  indeed, 
against  the  will  of  the  plaintiff.  I  do  not  so  find  the  fact. 
But,  in  any  event,  the  client  suffered  the  case  to  go  to 
judgment  without  challenging  the  authority  of  the  attorney ; 
and  it  is  now  too  late  to  impeach  the  judgment  for  that 
infirmity.  Moreover,  the  assignee  claims  to  be  owner  of 
the  judgment  for  value ;  and  the  defendant  asserts  that  he 
has  given  value  for  its  satisfaction ;  how  then  can  either  be 
heard  to  say  that  it  is  invalid?  Any  question  as  to  its 
validity  is  beside  the  scope  of  the  present  controversy 
(Whitaker  v.  R.R.  Co.,  28  Abb.,  N.  C,  11,  18),  which  is, 
whether  the  satisfaction  shall  prevail  against  the  attorney's 
lien. 

From  the  principle  that  an  assignee  of  a  judgment 
takes  subject  to  equities,  and  acquires  no  better  right  than 
has  his  assignor  (Gates  v.  De  La  Mare,  20  N.  Y,  Supp. 
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837),  and  from  the  express  provision  of  the  Code  (^  66), 
that  an  attorney's  lien  attaches  to  the  judgment  '^  in 
whosesoever  hands,''  it  results  that  the  attorney  is  not 
barred  of  relief  even  by  a  transfer  for  value  without  notice 
and  a  bona  fide  satisfaction  of  the  judgment.* 

I  do  not  concede,  however,  that  the  assignment  by 
the  plaintiff,  the  employee  of  defendant,  to  the  defendant's 
son  was  in  good  faith ;  on  the  contrary,  I  conclude,  from 
the  facts  before  me,  that  the  assignment  and  the  satisfac- 
tion both  were  made  with  knowledge  of  the  attorney's  lien 
and  conclusively  with  intent  to  defraud  him  of  his  compen- 
sation. 

It  follows,  therefore,  that  the  satisfaction  must  be 
vacated  and  the  attorney's  lien  enforced  to  the  extent  of 
his  rightful  claim  (Baily  v.  Murphy,  136  N,  F.,  50;  Pool 
V.  Belcha,  131  N.  F.,  200;  Ward  t?.  Wardswortb,  1  E.  D. 
Smiihf  208).  That  claim  is  not  in  controversy.  The 
attorney  is  entitled  to  the  costs  by  legal  right  (Marshall  v. 
Meech,  51  N.  F.,  140 ;  Matter  of  Bailey,  31  JETun,  608 ; 
People  V.  Common  Council,  7  Misery  386;  Adams  t;.  Still- 
man,  4  Misc. J  259) ;  and  here  the  amount  of  his  fee  is 
fixed,  by  express  agreement  with  the  client,  at  a  fair  and 
equitable  sum.  To  ascertain  in  this  motion  the  extent  of 
the  attorney's  lien  is  not  an  arbitrary  determination,  within 
the  ruling  in  Bailey  v.  Murphy  (136  N.  F,  50),  but  is  an 
adjudication  upon  evidence  in  an  appropriate  proceeding 
(Whittaker  v.  R.  R.  Co.,  18  Abb.  N.  C,  11). 

*  An  asttgment  of  tbe  oaoae  of  action  pending  snit  is  snbject  to 
the  attorneys  lien,  and  where  the  action  is  con  tinned  to  Judgment 
the  lien  attaches  thereto  (Schwartz  v.  Jenney,  21  ^itii.,  33 ;  Merchant 
9.  Sessions,  5  Civ.  Pro.,  24 ;  Ward  v.  Craig,  87  N.  Y.  549),  even  where, 
after  the  sabstitntion,  the  action  is  continaed  by  another  attorney. 
(Cxeighton  «.  Ingersoll,  20  Bwrb.,  641). 

One  taking  an  assignment  of  a  Judgment  takes  it  subject  to  the 
attorney's  lien,  and  cannot  be  heard  to  attack  the  Judgment  as  col* 
losive  (Harrin  «.  Marrin,  22  (M.  Pro.,  274). 
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Let  an  order  be  entered  vacating  and  setting  aside  the 
satiBfaction  of  judgment  to  the  extent  of  the  attorney's  just 
demand^  namely  $258.09^  the  aggregate  sum  of  his  costs 
and  interest  in  the  damages,  with  $10  costs  of  motion* 


In  re  WILL  OF  PHILLIP  MORGANSTERN. 
Sursooate's  Court,  Westchester  County,  June,  1894; 

§  2624. 

JurUdiction  of  Surrogate — conBiruciian  of  wilL 

A  snnogate'B  court  has  not  Jarisdiction  to  constnie  a  disposition  of 
real  property  made  by  a  will,  and  where  upon  an  application  for 
the  construction  of  a  disposition  of  property  made  by  a  will,  it 
appears  that  the  provisions  respecting  both  real  and  personal 
property  are  so  inseparably  connected  and  blended  as  to  prelude 
a  construction  as  to  one  species  of  property  without  invoWing 
the  othei,  the  application  for  a  construction  will  be  denied. 

(Decided  June,  1894.) 

Motion  for  a  construction  of  a  will  of  the  decedent 
above  named. 

The  facts  are  stated  in  the  opinion. 

«r.  N.  GolcBxichery  for  the  executors 

Farrington  M.  Thampsafiy  for  special  guardian  of 
minor  children. 

Coffin,  S.  The  facts  that  only  three  children  were 
in  existence  at  the  making  of  the  will,  and  that  three  were 
bom  subsequently,  are  conceded.  It  is  therefore  claimed 
by  the  special  guardian  that  under  the  provisions  of  2  Bev. 
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St.  p.  65,  ^  49,  as  amended  by  Laws  1869,  Ch.  22,  the 
father  died  intestate  as  to  these  after  bom  children.  It  is 
well  settled  that  a  testamentary  disposition  to  a  class 
includes  every  person  answering  the  description  at  the 
testator's  death.  That  is  construed  by  the  courts  to  be  the 
testator's  intention,  and  they  are  thus  deemed  to  be  men- 
tioned. So,  where  a  class  is  referred  to,  whether  there 
is  anything  devised  or  bequeathed  to  them  or  not,  all 
answering  the  description  must  be  deemed  to  be  men- 
tioned. It  is  not  considered  necessary,  however,  to  elab- 
orate this  point,  as  it  will  presently  appear  that  this  ^ourt 
has  no  jurisdiction  to  determine  it  in  this  case. 

Section  2624  of  the  Code  authorizes  the  surrogate^ 
where  a  party  expressely  puts  in  issue  the  validity, 
construction,  or  effect  of  any  disposition  of  personal 
property  contained  in  a  will,  to  determine  the  question. 
He  is  not  here  required  to  determine  an  issue  as  to  any 
clause  of  the  will  disposing  of  personal  property  solely^ 
which  he  might  do,  but  of  one  embracing  both  real  and 
personal,  and  so  inseparably  connected  and  blended  as  to 
prevent  a  construction  as  to  one  species  of  property 
without  involving  the  other.  As  the  power  to  construe  a 
will  on  the  probate  is  one  lately  conferred  upon  the 
surrogate  by  statute  and  is  so  far  an  enlargement  of  his 
jurisdiction,  he  cannot  be  permitted  to  go  beyond  it,  and 
attempt  to  exercise  a  larger  power  than  was  intended  to 
be  conferred  by  the  legislature.  In  re  Shrader,  63  Hun^ 
36. 

The  request  to  construe  is  therefore  refused.  Ordered 
accordingly. 
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CROUCH  vs.  HOYT. 

SUPEBIOB  COUBT  OF  THE  CiTT  OF    Nbw    YOBK,  SpBCUL 

Term,  Seftehbeb,    894. 
§66. 

Attorney^ $  lien —when  prevent$  di$ekarf0  from  mrrmi. 

Where  in  an  action  to  recover  dama^g^es  for  the  alienation  by  the  de- 
fendant of  the  affections  of  the  plaintiff's  wife,  the  defendant  has 
been  arrested  and  thereafter  the  plaintiff  executed  a  general 
release  to  the  defendant,  and  consented  to  his  discharge  fVom 
imprisonment,  —Held,  that  the  attorney  for  the  plaintiff  had  a  lien 
of  the  caase  action  for  his  compensation  which  prevents  the 
discharge  of  the  defendant  ftom  imprisonment  without  his  con- 
sent or  satisfaction  of  the  lien. 

An  attorney's  lien  for  compensation  extends  to  professional  remedies 
or  securities  given  in  the  action  after  its  commencement. 

{Decided  September,  1894  ) 

Motion  bj  the  defendant  for  hia  discharge  from  im- 
prisonment. 

This  action  was  brought  bj  Leslie  H.  Croach  to  re- 
cover $20,000  damages  from  the  defendant  for  the  aliena- 
tion of  the  affections  of  the  plaintiff  s  wife,  Mary  S.  Crouch. 
An  order  of  arrest  was  granted  in  the  action  and  the  de- 
fendant arrested  and  imprisoned  thereunder  in  Ludlow 
Street  jail.  Thereafter  the  plaintiff  executed  to  the  defend- 
ant a  general  release  and  consented  to  his  discharge  from 
imprisonment,  but  his  attorney  refused  to  consent  thereto^ 
and  thereupon  application  was  made  to  the  court  for  an 
order  directing  the  defendant's  discharge.  The  plaintiff's 
attorney  opposed  this  application^  and  presented  affidavit 
stating  that  the  defendant's  attorney  had  been  paid  in  full 
for  his  services,  and  that  the  services  of  the   plaintiff's 
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attorney  were  worth  $250  and  that  he  had  not  received 
anything. 

B.  J.  HalUf  for  defendant  and  motion. 

Jasiah  T.  Lov^jayy  in  opposition. 

McAdam 9    J.  —  The    defendant    was    incarcerated 

August  23d,  1894y  under  an  order  of  arrest  granted  by 

Judge  Freedman.     Since  then  the  plaintiff  has  relented, 

executed  a  general  release  to  the  defendant,  and  consented 

to  his  discharge  firoro  imprisonment.     Josiah  T.  Lovejoy, 

the   attorney  of  the  plaintiff,  objects   to   the  defendant's 

discharge^   on   the   ground    that   his   fees   in   the   action,. 

amounting  to  $250,  have  not  been  paid. 

Section  66  of  the  Code  give  the  attorney  who  appears 

for  a  party  a  lien  upon  his  client's  cause  of  action,  which 

cannot  be  affected  by  any  settlement  between  the  litigants. 

This  lien  extends  to  all  provisional  remedies  or  securities 

given  in  the  action  after  its  commencement.* 

Therefore,  there  can   be   no   valid   discharge  of  the 

defendant,  who  is  totally  impecunious,  until  the  attorney 

who  incarcerated  him  sees  fit  to  consent,  and  this  counsel 

absolutely  refuses  to  do.     This  is  a  sad  casCi  but  the  Couit 

can  extend  no  aid. 

Motion  to  discharge  denied. 

*  See  Kipp  v.  Rapp,  (7  Civ.  Pro.  885),  where  it  was  held  that  the 
attorney's  lieu  attached  to  an  undertaking  given  on  appeal  and  that 
the  attorney  might  sue  thereon  notwithstanding  his  client  had 
astignad  the  Judgment. 
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PEOPLE'S  BANK  v.  THOMPSON,  ei  at. 

Supreme  Court,  First  Department,  New  York  County, 

Special  Term,  September,  1894. 

^66. 

Attorney* 9  lien,  —wfien  doet  not  atiach^when  doei  not  prevent  mifrtii- 

tution  of  attorneys. 

Where  a  firm  of  attorneys  F.  B.  bad  served  a  uotice  of  appearance 
for  a  defendant  in  an  action,  such  defendant  sought  to  snbstitnte 
other  attorneys  in  their  stead,  and  the  application  was  opposed 
on  the  gronnd  that  the  said  defendant  was  indebted  to  a  former 
firm  of  attorneys,  doing  business  under  the  same  name  of  F.  B. 
and  of  which  tlie  members  of  the  present  firm  of  F.  B.  were 
members,  and  it  appeared  that  such  indebtedness  was  for  services 
rendered  in  other  actions,  and  that  the  only  paper  served  in  this 
action  was  a  snmmons,  complaint  and  notice  of  appearance, 
—Heldt  that  the  motion  should  be  granted  upon  the  payment  of 
such  sum  as  may  have  been  eanied  by  the  drawing  and  serving 
of  notice  of  appearance. 

(Decided  September  18,  1894.) 

Motion  by  the  defendant  that  Hays  &  Greenbaam  be 
substituted  as  his  attorneys  in  this  action  in  the  place  and 
stead  of  Frorame  Bros. 

The  facts  appear  in  the  opinion. 

Hays  &  GreenbauTHj  for  defendant,  and  motion. 

Fromme  Bros.j  opposed. 

Lawrence,  J. — In  this  case  the  defendant  Thompson 
desires  to  substitute  Messrs.  Hays  &  Greenbaum  for 
Messrs.  Frorame  Brothers  as  her  attorneys,  to  defend  this 
action. 

It  does  not  appear  that  anything  further  has  been  done 
on  the  part  of  Messrs.  Fromme  Brothers  than  the  service 
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of  a  notice  of  appearance  for  the  defendant  Thompson.  It 
does  appear^  however,  that  there  haye  been  differences  of 
opinion  between  the  members  of  the  firm  of  Frommo 
Brothers  which  have  led  to  the  dissolution  of  the  firm. 
One  of  the  former  partners  has  retired  firom  the  firm,  and  a 
new  co-partnership  formed  under  the  old  name.  It  is  qtdte 
evident  that  the  differences  which  led  to  the  dissolution 
of  the  firm  have  engendered  hostile  feelings  between  the 
members  of  the  late  firm. 

It  is  claimed  that  the  defendant  Thompson  owes  the  late 
firm  for  past  services  a  large  amount  of  money.  Those 
services  seem,  however,  to  have  been  rendered  in  other 
actions,  and  as  the  only  papers  served  in  this  action  are  a 
summons  and  a  notice  of  appearance;  the  right  to  oppose 
the  substitution  moved  for  on  the  ground  of  a  general  lien 
for  such  services  is  not  clear. 

I  think  that  this  motion  should  be  granted,  upon  pay- 
ment of  such  sum  as  the  new  firm  may  have  earned  in 
drawing  and  serving  the  notice  of  appearance  (See  Matter 
of  Wilson  &  Greig,  2  Civ.  Pro.  133).  Settle  order  gn  one 
day's  notice. 


LONG,  et  dl,  Respondents  v.  ROGERS,  et  alj  Impleaded, 

ETC.,    ApPELLLANTS. 

SupREVB    Court,  Fibst  Department,  General  Term, 

July,  1894. 

^  2648,  2653a. 

probate  of  will -when  and  haw  map  he  ait4iehed, 

Tb»  ensctmsnt  of  section  2653a,  of  the  Code  of  Procedare  in  1802,  pro* 
Tidio|(  for  the  bringinfr  of  an  action  to  determine  the  yalidity  of 
a  will,  did  not  repeal  or  in  any  manner  effect  the  operation  of 
those  proTiaions  of  the  Code,  which  make  the  probate  of  a  will 
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conclosiYe  »•  to  penonal  property  and  m  to  allmaDkind  where  an 
application  to  revoke  a  probate  is  not  made  with  in  one  year,  but  ia 
designed  to  fbtnish  a  means  of  quieting  the  titles  to  real 
property. 

An  action  cannot  be  maintained  to  determine  the  validity  of  a  will 
under  section  3863  a  of  the  Code  of  Civil  Procedure  where  the 
will  relates  solely  to  personal  property,  and  more  than  one  year  has 
elapsed  since  it  was  admitted  to  probate. 

In  such  a  case,  an  iigunction  restraining  the  prosecution  of  proceedings 
for  an  accounting  by  the  executor  named  in  the  will  is  probably 
vacated. 

(DeMedJulp,  18M.) 

Appeal  bj  defendants  from  an  order  of  the  special 
term  in  New  York  County  continuing  a  temporarj 
injunction. 

A  decree  was  qntered  on  January  14thy  1893,  in  the 
Surrogate's  Court  in  New  York  County,  admitting  to 
probate  a  will  of  George  W.  Long  as  a  will  of  personal 
property  and  granting  letters  testamentary  thereon  to 
the  defendant  Seymour.  No  proceeding  for  revocation  of 
probate  in  the  Surrogate's  Court  was  instituted. 

On  February  2d,  1894,  more  than  a  year  having 
elapsed  since  the  entry  of  the  decree  of  probate,  the 
executor  applied  to  the  surrogate's  court  for  the  judicial 
settlement  of  his  accounts  and  a  citation  was  issued 
accordingly.  Pending  the  accounting  proceeding,  and  on 
April  5th,  1894,  certain  of  testator's  next  of  kin,  who  were 
specific  legatees  under  the  will  and  who  had  been  parties 
to  the  probate  proceeding  in  the  surrogate's  court,  brought 
this  action  in  the  supreme  court,  under  section  2653a  of 
the  Code  of  Civil  Procedure,  for  the  purpose  of  revoking  the 
probate  of  the  will,  and  obtained  from  one  of  the  justices 
of  the  supreme  court  an  injunction  order  restraining  the 
executor  pending  the  supreme  court  action,  from  the  far- 
ther prosecution  of  his  accounting  in  the  surrogate's  court* 

An  order  was  made  continuing  that  injunction  and 
from  it  this  appeal  was  taken. 
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Henry    M.    Ward    {Boaraemy  HamiUany  Beckett    A 
lUxmwny  attomejB)  for  defendants^  appellants. 

JJ.  jff.  WhiJtman  {Ewing^  Whittnan  dt  Earing j  attor- 
iieys)^  for  plaintiffsi  respondents. 

BakretTi  J. — ^The  precise  question  here  is  whether, 
under  section  2653a  of  the  Code  of  Civil  Procedure  enacted 
in  1892  (ch.  591),  the  next  of  kin  of  a  testator  can 
maintain  an  action  in  this  Court,  after  the  expiration  of 
one  year  from  probate  of  the  will,  to  have  the  invalidity 
of  such  probate  determined.  The  injunction  which  was 
granted  at  special  term,  restrained  Mr.  Seymour,  as 
cpLccutor  of  the  deceased  Long,  from  proceeding  in  the 
surrogate's  court  with  the  judicial  settlement  of  his 
accounts.  These  accounts  have  reference  solely  to  the 
personality.  If,  therefore,  the  probate  of  the  will  as  a  will 
of  personal  estate  was  conclusive  upon  the  plaintiff's  after 
the  lapse  of  one  year,  the  executor  was  properly  account- 
ing when  the  injunction  was  granted. 

The  question  then  is,  did  the  Legislature,  in  adding 
this  new  section,  2653a,  to  the  article  of  the  Code  entitled 
'^  Revocation  of  Probate/'  intend  to  repeal  the  rest  of  the 
article,  or  at  least  to  do  away  with  all  existing  provisions 
as  to  the  effiect  of  probate  after  the  lapse  of  one  year  T  If 
it  did  not,  then,  clearly,  the  probate  here  was  conclusive. 
For  ^^  a  person  interested  in  the  estate  "  must  apply  for 
revocation  within  one  year  after  the  recording  of  the 
decree  admitting  the  will  to  probate  {CJode  Civ.  Pro. 
^  2648).  If  such  application  is  not  made  within  one  year, 
then  as  to  personal  property  the  probate  concludes  ^^all 
mankind''     (Hoyt  v.  Hoyt,  112  N.  F.,  505.) 

As  to  the  the  legislative  intent  we  think  there  can  be 
no  doubt  It  was  to  afford  relief  where  relief  was  needed 
— ^namely,  with  regard  to  real   estate;   not  to   uproot  a 
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system  of  long  standing  and  wholesome  operation  with  re- 
gard to  personality.  The  object  was  to  expedite^  not  to 
protract,  the  settlement  of  estates.  The  mischief  aimed  at 
was  plainly  the  inability  under  existing  law  to  quiet  titles 
to  real  estate.  There  was  no  trouble  about  personalty. 
As  to  that)  an  estate  could  always  be  settled  within  a 
reasonable  time  after  the  expiration  of  the  year.  What 
was  wanted  was  some  way  of  making  the  probate  con- 
clusive as  to  realty  within  a  reasonable  time.  And  for 
this  the  new  section  provided. 

In  Anderson  v.  Anderson  (112  N.  Y.y  104)  it  was  held 
that  a  devisee  of  the  real  estate,  in  posession  of  the  pro- 
perty devised,  could  not  maintain  an  action  to  establish 
the  will  against  the  heirs  at  law.  The  heirs  could  choose- 
their  own  time  to  bring  ejectment,  and  one  by  one,  at 
varying  epochs,  could  question  the  will.  It  was  to  remedy 
this  evil,  to  enable  persons  interested  in  sustaining  a  will 
as  to  real  estate  to  gather  all  possible  contestants  into  one 
forum  ;  and  in  effect,  to  ^^  conclude  all  mankind  "  that  the 
section  in  questions  was  added.  That  section,  it  will  be 
observed,  was  not  enacted  as  an  independent  law,  but  was 
engrafted  upon  the  Code — following  the  sections  regarding 
the  "revocation  of  probate."  These  sections  were  not 
repealed  in  express  terms.  On  the  contrary,  though 
before  the  Legislature,  they  were  suffered  to  remain. 
This  is  apparent  from  the  title  of  the  act,  which  reads : 
"  An  act  to  amend  article  second,  title  three,  of  chapter 
eighteen  of  the  Code  of  Civil  Procedure  by  adding  thereto 
a  new  section  to  be  known  as  section  2653a "  (Laws  of 
1892,  vol.  1,  p.  1136,  ch.  591). 

It  is  clear,  therefore,  that  the  intention  was,  in  adding 
this  section,  to  embrace  it  within  the  existing  system,  not 
to  substitute  it  therefor.  And  there  is  no  inconsistency  or 
irreconcilable  repugnancy  between  the  two  systems,  when 
the   mischief  aimed  at   is  advisedly  considered*      As  to 
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personalty,  the  function  of  the  existing  statutes  continues, 
and  the  effect  of  probate  after  lapse  of  a  year  remains 
unaltered.  This  function  does  not  conflict  with  the  function 
of  the  new  section,  which  operates  upon  real  estate,  and 
which  affords  a  practical  method  of  making  that  conclusive 
which  otherwise  would  remain  indefinitely  presumptiye. 

There  is  nothing  in  the  phraseology  of  the  new  section 
which  militates  against  this  construction.  It  is  true  that 
we  find  these  words  therein :  '*It  shall  be  tried  by  a  jury, 
and  the  verdict  thereon  shall  be  conclusive  as  to  real  or 
personal  property^^^  etc.  But  this  does  not  say  that  ^*  a 
person  interested  in  the  estate  of  the  decendant ''  shall  not 
be  otherwise  concluded.  Nor  does  it  limit  the  effect  of  his 
failure  to  apply  for  revocation,  under  sections  2647  and 
2648,  within  the  year.  It  may  entitle  **  a  person  interested 
in  the  wiU  " — which  is  the  phrase  used  in  the  new  section 
to  indicate  the  person  who  may  proceed  thereunder — as 
distinguished  from  "  a  person  interested  in  the  estate ''  (which 
is  the  phrase  used  in  section  2347)  to  bring  the  action  to 
validate  the  will,  even  during  the  running  of  the  yci  r. 
But  it  certainly  does  not  authorize  a  person  who  has 
omitted  to  apply  for  revocation  within  the  year,  and  as 
against  whom  the  probate  has  become  conclusive,  to 
inaugurate  a  fresh  contest  thereafter. 

We  think  the  executor  here  was  properly  proceeding 
with  his  judical  accounting  under  the  statute  when  this  suit 
was  instituted,  and  that  he  should  not  have  been  interfered 
with. 

The  order  appealed  from  should,  therefore,  be  reversed 
with  $10  costs  and  disbursements :  and  the  injunction  dis- 
solved, with  $10  costs. 

Van  Brunt,  P.  J.,  concurred. 

FoLLETT,  J.— Under  section  2653a  I  think  an  action 
can  be  maintained  to  set  aside  or  to  establish  the  probate 
of  a  will.     Otherwise^  I  concur. 
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Estate  of  HORACE  HAVENS^  Deceased. 
Surbooate's  Court,  St.  Lawrence  County,  May,  1894. 

^^  2472,  2481,  2743. 

Sarro^ote't   Court— power  to  construe  will  tmd  detcnitimo  validUg  of 

alleged  aeeignment  of  Ugaog'^-iiooounHng, 

A  aarrogato's  oonrt  haa  power  apon  a  final  accounting  of  an  ezecotor 
to  conatnie  a  will  and  detennine  whether  a  certain  person  ia  sole 
residuary  legatee  thereunder  [3] . 

1%  re  Young  (92  N.  F.  236)  [1] ;  In  re  Ven»lanok  (91  Id.  439)  [2J ; 
Oarlock  «.  Vaodevort  (128  iV.  F.  874)  [2J,  followed. 

A  surrogate's  i^ourt  has  power  to  determine  a  question  of  law  as  to  thor 
Talidity  of  an  agreement  for  the  disposition  of  a  legacy,  made 
between  the  legatee  and  an  heir  at  law  L4J. 

Upon  an  accounting  of  an  executor  where  a  legatee  claims  the  whole 
amount  of  a  legacy  and  another  person  claims  to  be  an  assiguee^ 
of  the  same  or  a  portion  thereof  the  Surrogate's  Court  has  power 
to  determine  the  controversy  between  tnem  [4.  16] . 

It  eoeme  that  a  Surrogate's  Court  as  a  general  rule  has  not  jurisdiction 
to  try  and  determine  the  validity  of  a  disputed  claim  against  an 
estate  [5]. 

It  eeeme  that  a  surrogate's  court  has  not  Jurisdiction  to  try  the  Talidity 
of  a  claim  against  an  estate  in  a  proceeding  to  compel  its  payment 
but  upon  the  filing  of  a  yerified  answer  disputiug  the  claim  must 
dismiss  the  proceeding;  but  that  in  a  proceeding  for  the  sale  of  real 
property,  such  court  may  determine  disputes  as  to  claims  against 
the  estate  even  though  the  executor  or  administrator  has  rejected 
them  [6]. 

The  question  of  the  Jurisdiction  of  a  surrogate's  court  in  any  proceed- 
ing must  be  determined  by  the  statutory  provision  relating 
thereto  [7]. 

A  surrogate's  court  has  full  equitable  Jurisdiction  in  all  matters  rela- 
ting  to  the  affairs  of  the  decedents,  except  so  far  as  that  jurisdiction 
may  be  limited  by  the  provisions  of  the  statute,  relating  to  the 
special  proceedings  in  which  the  question  of  Jurisdiction  may 
arise  [8]. 

^surrogate's  court  has  foil  Jurisdiction  to  try  and  determine  upon  a 
final  accounting  all  questions  raised  as  to  the  ownership  of  a  legacy 
or  distributive  share  [7,  14]. 

Becker  V.  Morton  (1  Red/.  ATI)  flOl;  Estate  of  Heelas  (5  Td.  440)  ril];. 
In  re  Brown  (3  Civ.  Pro.  39)  [12],  not  followed.     Dubois  r   Drown 
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(1  J>em.,  317)  [9];  Estate  of  MoCabe  (18  N.  T.  8upp.  71ft)  [13]; 
EsUte  of  Oner  (4  Civ.  Fro.  198),  [U];  Biggs  «.  Cragg  (8  if.  F. 
479)  [1ft];  {In  rs  Veiplanok  (91  A^.  T.  439)  [16]»  Ibllowed. 
(DsokM  Ma9, 1894.) 

Hearing  of  objections  upon  the  judical  settiement  of 
the  accounts  of  Alonzo  Havens  and  another  as  Executors 
of  the  last  Will  and  Testament  of  Horace  Hayens, 
deceased. 

The  facts  are  stated  in  the  opinson* 

Isaac  L.  WeUs,  for  executors. 

R.  E.  Waterman  for  Samuel  W.  Hayens. 

Vange,  S. — ^In  this  matter  the  executors  of  the  last 
will  and  testament  of  the  deceased  have  petitioned  for  a 
judicial  settlement  of  their  accounts. 

All  parties  interested  in  the  estate  haye  been  cited ; 
and  Samuel  W.  Hayens,  one  of  the  children  of  the 
deceased,  has  appeared. 

The  executors  haye  filed  their  account,  show  a 
balance  of  $5391.59  in  their  hands,  subject  onlj  to  the 
commissions  of  the  executors,  and  the  expense  of  this 
accounting.  No  objection  has  been  made  to  any  item  of 
the  account,  as  filed. 

The  correctness  of  the  balance  in  the  hands  of  the 
executors  is  conceded. 

The  executors,  in  their  account,  allege  that  under  the 
proyisions  of  the  will,  and  codicils  thereto,  of  the  deceased, 
Alonzo  Hayens  is  entitled  to  the  whole  surplus  now  in  their 
hands.  This  claim  on  the  part  of  the  executors  is  denied 
by  Samuel  W.  Havens,  who  claims  that  under  the 
proyisions  of  the  will,  and  codicils  thereto,  of  the  deceased, 
he  is  entitled  to  one  half  of  the  net  surplus  of  the  estate. 
He  also  alleges,  in  substance,  that,  by  an  agreement 
heretofore   made   by   and  between   himself    and    Alonzo 
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Havens,  it  was^  for  a  valuable  consideratioiiy  agreed  that 
the  said  Samuel  W.  Havens  should  have  one  equal  half  of 
the  surplus.     The  alleged  agreement,  it  is  stated,  arose  out 
of  a  contest  concerning  the  probate  of  the  will. 

The  records  of  this  court  show  that  the  will  of  the 
deceased  was  contested  before  my  predecessor  in  office, 
and  after  such  contest,  admitted  to  probate.  Samuel  W. 
Havens  now  alleges  that,  while  such  contest  was  pending, 
Alonzo  Havens  agreed  with  him  that  if  he  would  not  be  a 
party  to  the  contest,  but  would  join  with  said  Alonzo,  and 
endeavor  to  sustain  said  will,  in  consideration  thereof  he 
should  receive  an  equal  share  of  the  surplus  of  the  estate 
with  said  Alonzo,  which  said  Samuel  W.  agreed  to  do,  and 
that  said  Samuel  faithfully  and  carefully  carried  out  said 
agreement. 

It  is  intimated  that  the  questions  thus  arising  deprive 
this  court  of  jurisdiction.  I  would  gladly  be  relieved  from 
the  labor  and  responsibility  of  the  trial  and  decision  of  the 
questions  thus  raised ;  yet,  whatever  may  be  the  personal 
consequences,  I  must  examine  and  determine  the  question 
of  jurisdiction  under  the  statutes,  as  I  understand  them. 

The  objections  filed  by  Samuel  W.  Havens  raise  two 
questions, — one  of  law,  and  the  other  a  mixed  question  of 
law  and  fact.  The  first  subdivision  of  such  objections, 
taken  with  the  allegations  of  the  executors  in  the  accoimt, 
raises  purely  a  question  of  law,  namely,  the  construction 
of  the  will  and  codicils.  Has  the  surrogate  jurisdiction  to 
determine  this  question  f 

The  Code  (^  2472,  suhd.  3)  provides  that  the  surro- 
gate's court  has  power  ^^  to  direct  and  control  the  conduct 
and  settle  the  accounts  of  executors,  administrators  and 
testamentary  trustees;"  {subdivision  4)  ^'to  enforce  the 
payment  of  debts  and  legacies,  the  distribution  of  the  estates 
of  decedents,  and  the  payment  or  delivery  by  executors, 
administrators  and  testamentary  trustees  of  money  or  other 
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property  in  their  possession  belonging  to  the  estate;"  (sub^ 
division  6)  ^'  to  administer  justice  in  all  matters  relating  to 
the  affairs  of  decedents,  according  to  the  provisions  of  the 
statutes  relating  thereto." 

By  section  2743  it  is  provided  that  ^^  where  an  account 
is  judicialy  settled,  as  prescribed  in  this  article,  and  any 
part  of  the  estate  remains  and  is  ready  to  be  distributed  to 
the  creditors,  legatees,  next  of  kin,  husband  or  wife  of  the 
decedent,  or  their  assigns,  a  decree  must  direct  the  payment 
and  distribution  thereof  to  the  persons  so  entitled,  according 
to  their  respective  rights." 

By  section  2481,  subd.  11,  it  is  provided,  among  other 
[1]     things,  that  the  surrogate's  court  has   power    ^^to 

exercise  such  incidental  powers  as  are  necessary  to 
carry  into  effect  the  powers  expressly  conferred." 

In  re  Young,  (92  N,  Y.  235-238),  upon  an  application 
to  cause  the  executor  to  set  apart  the  exempted  articles  to 
the  widow,  it  was  held  that  the  surrogate  had  jurisdiction 
under  his  authority  ^^  to  direct  and  control  the  conduct  of 
executors  and  to  administer  justice  in  all  matters  relating 
to  the  affairs  of  decedents,  according  to  the  provisions  of 
the  statutes  relating  thereto,"  to  construe  an  antenuptial 
agreement  made  between  the  widow  and  her  deceased 
husband. 

The  court  of  appeals,  In  re  Verplanck  (91  N.  Y.  439, 
450),  has  held  that,  as  incident  to  the  duties  cast  upon  the 

surrogate's  court  by  the  provisions  of  section  2743, 
[2]     the  surrogate  must  have  jurisdiction   to   construe 

wills,  so  far  as  needful,  at  least,  to  determine  when 
legacies  shall  be  paid.  See,  also,  Oarlock  v.  Vandevort, 
128  N.  Y.  374. 

It  would  seem  that  these  authorities  settle  conclusively 

that  the  surrogate  has  jurisdiction  to  determine  the 
[3]     matters  raised  by  the  first  subdivision  of  the  answer 

or  objections  of  Samuel  W.  Havens. 
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The  second  sabdivision  of  the  objections  made  hj 
Samuel  W.  Havena  raised  two  questions,— one  of  fact,  and 
one  of  law :  First,  was  the  alleged  agreement  made  t 
Second,  if  made,  is  it  a  valid  agreement  T  As  to  the  latter 
question,  there  is  no  room  for  a  doubt.  If  this  court,  as 
an  incident  to  powers  expressly  granted,  may  construe 
wills  and  antenuptial  agreements,  as  the  cases  above  cited 
hold,  why  has  it  not  power  to  construe  any  other  writing 

or  agreement  T     The  power  to  construe  an  agree- 
[4]    ment  necessarily  includes  the  power  to  pass  upon 

its  validity.  Thus  I  reach  the  conclusion  that  the 
question  of  law  raised  by  the  second  subdivision  of  the 
objections  filed  may  be  determined  by  the  court. 

The  only  question  remaining  is,  has  this  court  juris- 
diction to  try  the  question  of  fact  raised, — ^to  determine,  in 
case  the  will  be  construed  to  mean  that  Alonzo  Havens  is 
the  sole  residuary  legatee,  whether  or  not  he  has  transferred 
one-half  of  his  legacy  to  his  brother,  Samuel  W.  Havens  t 
In  other  words,  on  an  accounting  when  the  legatee  claims 
the  whole  amount  of  the  legacy,  and  another  claims  to  be 
an  assignee  of  the  same,  or  a  portion  thereof,  can  this 
court  determine  the  controversy  between  themt'  It  is 
commonly  asserted  that  a  surrogate's  court  has  no  jurisdic- 
tion  to  try  a  disputed  claim.     This  assertion  may  or  may 

not  be  true.     It  may  be  safely  stated  that,  as  a 
[5]     general  rule,  such  court  has  no  jurisdiction  to  try  and 

determine  the  validity  of  a  disputed  claim  against 
an  estate. 

In  a  proceeding  under  section  2718  to  compel  the 
payment  of  a  debt,  legacy,  or  distributive  share,  when  the 

executor  or  administrator  makes  the  verified  answer 
[6]     prescribed  by  that   section,  denying   the  validity 

thereof,  the  surrogate  must  dismiss  the  proceeding 
without  prejudice  to  an  action  or  an  accounting  in  behalf  of 
the  petitioner.     Under  proceedings  for  the  sale  of  the  real 
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estate  of  the  decedent,  any  claim  maj  be  contested  before 
the  Burrogatei— even  a  claim  which  has  been  presented  to 
the  executors  or  administrators,  and  rejected  by  them. 
In  re  Haxtum,  102  N.  Y.  157. 

The  statute  having,  as  above  seen,  conferred  jurisdic- 
tion in  one  proceeding  to  try  and  determine  the  validity 
of  a  disputed  claim  against  an  estate,  and  prohibited 
[7]    such  jurisdiction  in  another  proceeding  before  the 
same  court,  it  seems  clear  that  the  question  of 
jurisdiction  in  any  proceeding  must  be  determined  by  the 
statutory    provisions    relating   thereto,   this   being   so,  a 
decision  upholding  or  denying  jurisdiction  in  one  proceed* 
ing  is  no  authority  for  or  against  the  jurisdiction  in  any 
other  proceeding.     A  failure  to  recognize  this  fact  has  led 
to  confusion,  and,  I  believe,  error. 

Another  expression  frequently  used  is  that  ^^  a  surro- 
gate's court  has  no  general  equity  jurisdiction."  Just 
how  much  is  meant  by  the  word  ^^  general,"  no  one  has 
attempted  to  define.  Its  use  implies  that  at  least  a  limited 
equity  jurisdiction  is  possessed  by  that  court.  What  is  the 
line  of  division  between  the  limited  equity  jurisdiction 
which  it  is  conceded  has  been  conferred  upon  the  court 
and  the  general  equity  jurisdiction  which  it  does  not 
possess. 

Subdivision  6  of  section  2472  gives  to  a  surrogate's 
court  power  ^^  to  administer  justice  in  all  matters  relating 
to  the  affairs  of  decedents,  according  to  the  provisions  of 
the  statutes  relating  thereto."     If  the  last  clause,  ^^accord- 
ing to  the  provisions  of  the  statues  relating  thereto,"  had 
been  omitted  in  defining  the  power  granted  by  the  sub- 
division above  cited,  I  am  of  the  opinion  it  would  have 
amounted   to  a  grant   of    full   or   general  equity 
[8]    jurisdiction  in   all   matters   relating  to   affairs   of 
decedents.     To  do  justice  in  all  such  matters  is  to 
do  what  is  right  and  equitable  therein.     How  far  is  this 
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power  to  do  justice  or  equity  in  all  matters  relating  to  the 
affairs  of  decedents  limited  bj  the  clause^  ^^  according  to 
the  provisions  of  the  statutes  relating  thereto"  f  Is  this  a 
limitation  of  the  equitable  powers  of  the  court  as  to  the 
subject-matter  over  which  those  powers  may  be  exercised  T 
Or  is  it  a  limitation  only  as  to  the  manner  in  which  thej 
shall  be  exercised  T  Clearly^  the  latter.  Here,  then,  we 
have  a  grant  of  equitable  powers  in  all  matters  relating  to 
the  affairs  of  decedents  coming  before  the  court  in  the 
manner  provided  by  the  statute.  But  this  general  power 
is  limited  by  restrictions  upon  its  exercise  foimd  in  the 
provisions  of  the  statute  relating  to  the  various  special 
proceedings  which  may  come  before  the  court. 

I  have  therefore  arrived  at  the  conclusion  that  a 
surrogate's  court  has  full  equitable  jurisdiction  in  all 
matters  relating  to  the  affairs  of  decedents,  except  so  far 
as  that  jurisdiction  may  bo  limited  by  the  provisions  of 
the  statute  relating  to  the  special  proceeding  in  which  the 
question  of  jurisdiction,  may  arise. 

In  most  of  the  cases  which  I  have  examined  the 
general  proposition  is  asserted  that  no  general  equity 
jurisdiction  is  conferred,  and  then  an  effort  is  made  to  find 
authority,  either  direct  or  incidental,  in  the  provisions  of 
the  statute  relating  to  the  special  proceeding  before  the 
court;  and,  if  not  there  expressly  conferred,  then  its 
existence  has  been  denied.  The  power  granted  by  sub- 
division 6,  above  cited,  in  most  cases  where  the  decision 
has  denied  jurisdiction,  has  been  generally  unnoticed. 

Starting,  then,  with  the  proposition  that  upon  an 
accounting  the  surrogate's  court  has  jurisdiction  to  do 
justice  or  equity  between  all  persons  properly  before  it,  in 
all  matters  relating  to  the  estate,  let  us  inquire  how  far 
such  power  has  been  limited  by  the  provisions  of  section 
2743.     That  section  provides  : 

^^  When  an  account  is  judicially  settled  as  prescribed 
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in  this  article,  and  any  part  of  the  estate  remains  and  is 
ready  to  be  distributed  to  the  creditors;  legatees  .... 
or  their  assigns  [the  point  reached  in  this  matter],  the 
decree  must  direct  the  payment  and  distribution  tliereof  to 
the  persons  entitled  according  to  there  respective  rights." 

Thus  far,  instead  of  a  limitation  upon  the  equitable 
powers  of  the  court,  we  have  imposed  a  duty  to  distribute 
the  fund  on  hand  between  the  legatee  and  his  assignee,  if 
there  be  one,  according  to  to  their  respective  rights.  The 
imposing  of  a  duty  confers  power  for  its  performance,  and 
that  power  thus  conferred  carries  with  it  such  incidental 
power  as  are  necessary  to  carry  it  into  effect  {section 
2481,  subd.  11).  How,  in  this  case,  can  this  court  make  a 
decree  for  the  distribution  of  this  estate  to  the  legatee  and 
the  other  claimant  according  to  the  respective  rights  without 
determining  their  right»t  In  order  to  determine  the  rights 
of  those  parties,  the  court  must  try  the  controversies 
between  them. 

A  question  may  be  raised  as  to  the  effect  of  that  por* 
tion  of  section  2743  which  provides  that  ^^  where  the 
validity  of  a  debt,  claim,  or  distributive  share  is  not  disputed 
or  has  been  established,  the  decree  must  determine  to  whom 
it  is  payable,"  etc.  This  clause  undoubtedly  prohibits  a 
surrogate's  court  from  trying  a  disputed  debt  or  claim 
against  the  estate,*  but  what  can  be  meant  by  the  ^^  validity 
of  a  distributive   share  "t     The   distributive  share  of  a 


*  la  Tucker  v.  Tnclcer  (4  Keyea  136)«  the  conrt  of  appeals  held  that 
a  surrogate  has  no  jurisdiction  upon  nn  acconnting  to  hear  and  deter- 
mine the  validity  and  amount  of  a  disputed  claim  of  a  creditor  against 
the  estate.  See  also  to  similar  effect  Glaoins  v  Fogel  (88  N.  Y.  434); 
Bevan  r.  Cooper  (72  A'.  T.  317);  Disosway  v.  Markham  (77  N.  Y.  400): 
Magee  «.  Veeder  (6  Barb.  352);  Disosway  v.  Bank  (24  Barb.  240); 
Andrews  v.  Wallace  (29  Barb.  350);  Cooper  v.  Felter  (6  Lans.  485);  In 
Estate  of  Stevens  on  (77  Hun.  203),  it  was  held  that  a  proceeding  by 
an  alleged  creditor  for  an  accounting  should  be  dismissed  where  it 
appeared  that  the  creditors  claim  had  not  been  conceded  or  allowed. 
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legatee  is  fixed  by  the  will,  and,  m  cases  of  intestacy,  by 
the  statue  of  distributions.  We  have  seen  before  that,  as 
to  a  legacy,  a  surrogate's  court  has  full  power  to  construe 
the  will,  and  no  court  would  assiune  to  question  the  validity 
of  the  statute  of  distributions* 

As  to  the  clause  under  consideration,  I  concur  fully 

with  the  opinion  expressed  in  DuBois  r.  Brown  (1 
[9]     Dem.   317),  that   the   words   ^^distributive  share'' 

must  have  been  inadvertently  used,  and  that  the 
only  intent  of  that  clause  was  to  settle  the  question,  which 
had  long  agitated  our  courts,  as  to  the  jurisdiction  of  a 
surrogate,  upon  the  judicial  settlement  of  the  accounts  of 
the  executor  or  administrator,  to  try  a  contested  claim 
against  the  estate. 

From  an  examination  of  the  statute  I  am  strongly  of 
the  opinion  that  jurisdiction  to  try  tiie  issue  raised  exists  in 
this  court.  I  will  not,  however,  determine  the  question 
upon  my  own  contruction  of  the  statute,  but  will  examine 
the  authorities  bearing  directly  upon  the  point  raised. 

Rcdficld,  in  his  valuable  work  on  the  Law  and  Practice 
in  Surrogate^ R  Courts  (4th  Ed.y  p.  752),  says,  "  Where  the 
original  party  in  interest  and  the  alleged  assignee  both 
claim  the  same  interest,  the  surrogate  cannot  try  the 
question  of  the  validity  of  the  assignment,"  and  cites  in 
support  of  this  proposition  Decker  v.  Morton  (1  Bed/.  477), 
and  In  re  Estate  of  Heelaa  (5  Ed,  440). 

An    examination  of  the   case  of  Decker   v,   Morton 

reveals  the  fact  that  the  surrogate  did  pass  upon  the 
[10]    validity   of    the    assignment,    holding    it    invalid. 

Upon  appeal  to  the  general  term,  Ingraham,  J., 
delivering  the  opinion  of  the  Court,  says  :  "  It  is  not  clear 
that  the  surrogate  had  any  jurisdiction  to  try  the  question 

as  to  the  validity  of  the  assignment But,  upon 

the  merits,  I  think  the  surrogate,  if  he  had  jurisdiction, 
did  not  err." 
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Slight  authority  in  favor  of  the  proposition  stated.  But 
all  its  force  is  dissipated  when  we  consider  that  the  case 
was  decided  under  the  provisions  of  the  Revised  Statues^ 
in  which  ^^  assignees  ^  were  not  enumerated  among  those 
to  whom  payment  or  distribution  was  to  be  decreed 
"  according  to  their  respective  rights." 

The  other  case  {In  re  Estate  of  Heelas)  was  decided 

[11]    under  the  Code.     All  that  was  held  in  that  case  was 

that  creditors  of  a  distributee  are  not  proper  parties 

to   an  accounting  of  the  administrator,  and  cannot  there 

contest  the  validity  of  an  assignment  of  his  distributive 

share,  and  the  share  was  decreed  to  be  paid  t«>  the  assignee. 

In  that  case  the  surrogate  says :  ^'  As  the  statute  now 

authorizes  the  court  to  decree  payment  to  an  assignee  of  a 

legatee  or  next  of  kin,  etc.,  if  the  assignor  were  to  appear 

on   such  an  accounting,  and   dispute  the   validity  of  the 

assignment,  doubtless  it  would  be  the  duty  of  the  court  to 

bear  and   determine  the  controversy,  in  order  to  decree 

payment  to  the  person  entitled  thereto." 

In  re  Brown,  (3  Civ.  Pro.  39),  it  was  held  that  the 

[12]    court  had  no  jurisdiction  to  determine  the  validity 

an  assignment. 

On  the  other  hand,  it  has  been  held  In  re  McCabe's 

Estate,  (18  N.  Y.  Supp,  715),  that  under  section  2743  the 

surrogate,  in  settling  an  account,  has  power  to  try 

[IS]    and  determine  the  validity  of  an  assignment  of  his 

distributive  share  by  one  of  the  next  of  kin,  who 

appears,  and  attacks  the  assignment  on  the  ground  that  it 

was  made  without  consideration,  and  was  procured  by  false 

and  fraudulent  representations. 

In  re  Estate  of  Orser,  (4  Civ.  Pro,  129),  it  was  held 

that  section  2743  does  not  forbid  surrogates  from 

[14]    deciding  a  controversy  in  regard  to  the  title,  or  any 

other  question  concerning  a  legacy  or  a  distributive 
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The  authorities  upon  the  specific  question  presented 
seem  to  be  in  favor  of  the  jurisdiction  of  the  surrogate.  It 
is  to  be  regretted  that  the  precise  question  here  involved 
has  not  been  squarely  passed  upon  by  the  higher  courts. 

In  the  case  of  Riggs  v.  Cragg  (89  N.  Y.  479-491),  the 

court  of  appeals  held  that  the  surrogate's  court  had 

[15]    no  authority  to  try  an  issue  as  to  the  validity  of  a 

legacy  raised  by  an  executor  on  an  application  for 

an  order  directing  him  to  pay  the  legacy. 

In  discussing  the  question  of  jurisdiction  presented  by 
that  issue,  the  court  says:  '^  When  the  surrogate,  upon  such 
an  application,  can  see  that  other  persons  claim,  or  may 
claim,  the  same  thing  as  the  petitioner,  and  that  a  real 
question  is  presented,  as  to  the  right  of  one  of  several 
persons  to  the  legacy  or  fund,  natural  justice  requires  that 
he  should  not  proceed  to  a  determination  without  the 
presence  of  all  the  parties  who  may  be  affected  by  the 
adjudication.  The  statute  provides  for  bringing  in  all  the 
parties  in  interest,  on  the  final  accounting,  and,  in  that 
proceeding,  jurisdiction  is  conferred  to  settle  and  adjust 
conflicting  rights  and  interests,  while  no  such  authority  is 
conferred  in  the  special  proceeding  in  favor  of  a  single 
creditor  or  legatee,  and  such  authority  was  not,  we  think, 
intended  to  be  given." 

Here  is  clear  expression  of  the  opinion  that  under  the 
revised  statutes  the  surrogate  had  jurisdiction,  on  a  final 
accounting,  to  settle  and  adjust  the  conflicting  rights  and 
interests  of  all  the  parties  before  him,  as  to  the  legacy  or 
fund. 

In  re  Verplanck  (91  N.  Y.  439-450),  the  court,  in 

speaking  of  the  powers  of  the  surrogates,  under  the 

[Ui]    Code  of  Civil  Procedure,  as  compared  with  those 

granted    by   the    revised    statutes,    says,   "  It   was 

clearly  not  the  intention  of  the  Code  to  narrow  or  diminish 

the  jurisdiction  of  surrogates,  but  rather  to  enlarge  it," 
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The  section  under  consideration  (2743)  contains  an  illustra- 
tion of  the  intent  to  enlarge  the  jurisdiction,  in  that  it 
includes  assignees  of  a  creditor,  legatees,  next  of  kin, 
husband  or  wife  among  those  to  whom  the  decree  must 
make  distribution. 

Bj  the  weight  of  authority,  as  well  as  bj  my  own 
understanding  of  the  provisions  of  the  Code,  I  am  con- 
strained to  overrule  the  objection  made  to  the  jurisdiction 
of  the  court,  and  hold  that  it  has  jurisdiction  to  hear  and 
determine  all  the  questions  raised  by  the  objections  filed  by 
Samuel  W.  Havens.     Ordered  accordingly. 


CENTRAL  PARK   BAPTIST   CHURCH,  Respondent 

V.  PATTERSON,  Appellant. 

N.  Y.    Court   of    Common    Pleas,    General    Term; 

August,  1894. 

§  2235. 

Fareihle  entry  and  detainer  -what  constituiea  ieeuee—what  tried  !•  | 

proceedings. 

The  question  of  title  to  real  property  is  in  no  way  open  for  discnfisioii 
in  a  proceeding  for  a  forcible  entry  where  the  ^ist  of  the  proceed* 
ing  being  a  peaceable  poBsession  by  plaintiff  under  a  color  of  ^ 
title  and  a  forcible  disturbance  of  that  possession  by  the 
defendant ;  the  irregularity  of  the  method  whereby  the  peaceable 
poesesslon  was  obtained  does  not  affect  the  question.  Occupancy 
by  and  a  removal  of  the  petitioner  at  the  time  of  the  entry  alone 
being  sufficient  to  support  the  proceeding. 

Although  an  entry  upon  real  property  is  not  accompanied  by  a  breach 
of  the  peace,  it  is  a  forcible  entry  if  accomplished  by  a  multitude 
of  people  and  the  removing  of  locks  Ax>m  the  doors  of  the 
building. 

(Decided  August  1,  1894.) 
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Appeal  by  the  defendant  from  a  final  order  of  the 
district  court  of  the  city  of  New  York  for  the  7th 
judical  district  awarding  the  respondents  poss^^ssion  of 
certain  real  property  in  proceedings  for  forcible  detainer. 

The  facts  are  stated  in  the  opinion. 

Herbert  N.  GibbSy  for  defendants,  appellants. 

J.  C.  Julius  Itangbein^  for  petitioner,  respondent. 

BoOKSTAVER,  J, — A  dissension  having  arisen  between 
the  members  of  the  church  controlled  by  the  plaintiff,  a 
religious  corporation,  over  the  advisably  of  dismissing  the 
pastor  in  charge,  the  minority,  including  the  pastor,  left 
the  premises  at  a  certain  meeting  of  the  church  and  the 
keys  of  the  building  were  by  the  sexton  placed  in  the 
hands  of  the  petitioner  herein  in  accordance  with  the 
resolutions  of  the  majority^  it  being  then  further  resolved 
that  the  pastor  be  dismissed,  and  the  church  building 
remain  closed,  under  control  of  petitioner,  pending  the 
selection  of  a  successor.  In  accordance  with  such  resolu- 
tions, petitioner  closed  the  building,  placing  new  locks 
thereon  and  retained  possession  of  the  keys.  On  the 
Sunday  next  ensuing,  the  defendants,  with  a  following  of 
the  dissentient  members  to  the  number  of  one  hundred 
persons,  entered  the  building  by  removing  the  locks,  and 
maintained  devotional  exercises:.  This  proceeding  was 
instituted  for  forcible  entry,  and  the  trial  resulted 
favorably  to  the  plaintiff. 

The  chief  point  raised  by  appellant's  coimsel  related  to 
the  question  whether  or  not  the  proceeding  was  maintain- 
able under  the  verified  petition  of  Fraser,  alleged  to  be 
chairman  of  the  board  of  trustees  of  the  corporation  owning 
th(j  church  into  which  the  forcible  entrv  is  claimed  to  have 
hevn    made,    but   no    discussion    of  this    question    in    our 


VOL.   XXIV.  81 


Central  Park  Baptist  Chnrcb  v.  Patterson. 


judgment  is  necessary,  for  by  the  terms  of  section  2235  of 
the  Code  of  Civil  Procedure  the  petition  may  be  made  by 
an  agent  of  the  party  in  possession  of  the  premises  and  it 
appears  from  the  evidence  that  the  majority  of  the  members 
claiming  to  represent  the  corporation  had  placed  the 
petitioner  in  possession  and  had  constituted  him  the 
custodian  of  the  building,  as  agent,  and  this  agency  we 
think  sufficient  to  enable  him  to  maintain  this  proceeding. 
The  question  of  title  to  the  premises  is  in  no  way  open 
for  discussion  in  this  proceeding.  The  gist  of  it  being 
a  peaceable  possession  by  the  plaintiff  under  color  of 
right  and  a  forcible  disturbance  of  that  possession  by 
the  defendant.  {Kelly  v.  Sheehtfy  60  How.  Pr,  439 
and  see  18  Am.  Dec.  139c,  note).  Whether  or  not 
the  individuals  in  possession  actually  represented  the 
corporation,  or  had  power  to  constitute  the  petitioner  the 
custodion  of  the  church  edifice  is  immaterial.  They  had 
possession  of  the  building,  that  possession  was  peaceable  and 
the  individual  in  whose  hame  this  petition  was  made  was  by 
these  parties  given  power  to  act  in  the  premises.  The 
regularity  of  the  methods  whereby  this  peaceable  possession 
was  obtained,  does  not  affect  the  question  (Cain  v.  Flood^ 
21  Civ.  Pro.  116;  38  St.  Bep.  196;  14  N.  Y.  Supp.  776), 
and  an  actual  occupancy  by  and  removal  of  the  petitioner  at 
the  time  of  the  entry  is  not  essential  to  support  these 
proceedings.  (People  v.  Field,  52  Barb,  198).  The  re- 
maining question  raised  is  whether  or  not  the  entry  was 
"  forcible '^  within  the  meaning  of  the  statute  {Code  Civ. 
Pro.  sec.  2233),  it  being  claimed  that  the  defendant's 
actions  were  orderly  and  that  no  breach  of  the  peace 
occurred.  The  undisputed  facts  admit  only  of  an  affirmative 
answer.  While  the  mere  removing  of  locks  from  the  doors 
of  a  building  by  an  individual  for  the  purpose  of  obtaining 
ingress,  may  not  be  sufficient  to  constitue  a  forcible  entry  as 
distinguished  from  a  simple  trespass,  yet  in  this  case  the 
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^^  multitude  of  people  "  which  the  statute  contemplates  were 
associated  with  the  defendants  in  their  acts  when  entering 
upon  the  premises,  and  the  alternative  of  a  "  strong  hand  " 
is  not  necessarily   looked  for  in  support  of  the  proceedings 
{Code  §  2233).     The  statute   with  regard  to  these  proceed- 
ings was  enacted   with  a  view  of  maintaining  the  peace 
(18  Am.  Dec.  139,  note),  and  a  case  of  mere  trespass  has 
been  held  not  to  call  for  the  special  redress  here  afforded 
in  a  case  where   the  peace  is  not  disturbed  nor  endangered 
by  the  act.     But  where  the  entry  is  made  by  a  multitude, 
as  was  the  case  here,   "  the  peace  "  is  in  less  danger  of 
being  broken  in  the  aspect  of  a  direct  personal  encounter 
than  would  be  the  case   if  the  entry  were  made   by   an 
individual  alone.     In  fact,  the  greater  the  multitude  the 
greater  the  "  peace  ^^   would   be  in  this  respect  and  it  is 
against   an    entry    under   terrorizing   conditions   that  the 
statute   is   aimed.     The    mere    fact   that   the    defendants 
found   it    expedient    to    solicit  protection  from  the  police 
upon  this  occasion  and  secure  the  presence  of  a  number  of 
officers,  is  most   significant  in  disproving  the  theory  that 
the  entry  was  not  made  nor   intended  to  be   made  with 
force  as  against  the  plaintiff.     It  was  not  the  province  of 
the   police  to  place    the    defendants  in  possession  of  the 
premises,  and  the  presence  in  aid  of  the  undertaking  had 
the  effect  of  but  increased  the  force  of  the  multitude.     The 
exceptions   taking  by  appellants,  upon  the  trial  are  not 
made  the  basis  of  reliance  on  this   appeal,  and   nothing 
further  is  found  in  the  case  which  would  call  for  considera- 
tion. 

The  final  order  is  affirmed,  with  costs. 

GiEGERiCH,  J., — concurred. 
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BREWSTER,  Appellant  v.  WOOSTER,  Respondent. 

Superior  Court  of  the  City  of  New  York,  General 

Term,  October,  1894. 

^§  3268  et  seq.y  3272,  3276. 

Security  for  coat — requiring  additional  security  * 

Inhere  it  appears  that  the  security  for  costs  already  given  by  a  non- 
resident plaintiff  pursuant  to  an  order  made  under  section  3272  of 
the  Code  of  Civil  Procedure  is  insutficient,  the  court  may  require 
further  security  notwithstanding  the  undertaking  first  given 
exceeds  in  amount  $250. 

iiepublic  of  Honduras  v,  Soto  (112  N.  Y.  310)  distinguished. 

iDecided  Octoher,  1894) 

Appeal  by  plaintiff  from  an  order  of  the  special  term 
requiring  the  giving  by  him  of  additional  security  for 
costs. 

ArtUMZy  Bitch  &  Woodford^  for  plaintiff;  appellant. 

T.  3.  'Browning^  for  defendant^  respondent. 

McAdam,  J. — On  September  28,  1892,  the  court, 
upon  the  defendant's  motion,  required  the  plaintiff,  a 
non-resident  of  the  State,  to  file  security  for  costs  in  the  sum 
of  $1000.  This  order  was  complied  with.  Subsequently, 
and  on  June  20,  1894,  the  court,  upon  like  motion,  made  a 
further  order,  requiring  the  plaintiff  to  make  a  deposit  of 
$500  or  give  an  additional  undertaking  for  costs  in  that 
amount. 

The  appeal  is  from  the  order  last  referred  to,  and  is 
founded  on  alleged  want  of  power  in  the  court,  as  well  as 
upon  abuse  of  discretion. 

Section  3276  of  the  Code,  in  reference  to  "  security  for 
costs,"  provides  that  ^'  at  any  time  after   the  allowance  of 
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an  nndertakingy  given  pursuant  to  such  an  order,  or  as 
prescribed  in  section  3272  of  this  act,  or  after  notice  of  the 
payment  into  court  pursuant  to  such  an  order,  the  court  or 
Judge  thereof,  upon  satisfactory  proof  that  the  sum  specified 
in  the  undertaking  or  the  amount  of  such  payment  is 
insufficient  ....  must  make  an  order  requiring  the 
plaintiff  to  give  an  additional  undertaking  or  make  an 
additional  payment  into  coui*t." 

The  moving  affidavit  proved  that  there  had  been  four 
trials  of  the  action,  two  general  term  arguments  and  one 
appeal  to  the  Court  of  Appeals,  and  that  at  the  last  trial, 
the  defendant's  costs  as  taxed,  including  an  allowance, 
aggregated  $1245.  Under  such  circumstances  there  waa 
clearly  no  abuse  of  judicial  discretion  in  requiring  the 
plaintiff  to  ftimish  security  as  a  non-resident  in  the  sum  of 
$1500:  and  this  is  the  sum  of  the  two  undertakings 
required. 

The  appellant  contends  that  if  the  undertaking  first 
given  exceeds  in  amount  the  deposit  required  by  section 
3272  ($250),  there  is  no  warrant  for  an  additional  under* 
taking.  The  Code  provisions  are'  not  so  limited,  and  will 
not  bear  any  such  restricted  construction.  Section  3272 
does  not  prescribe  the  amount  of  the  undertaking,  but 
section  3273  docs,  by  requiring  that  ^^  The  undertaking, 
specified  in  the  last  section,  must  be  executed  to  the 
defendant  by  one  or  more  sureties,  and  must  be  to  the  effect 
that  they  will  pay,  on  demand,  to  the  defendant,  all  costs 
which  may  be  awarded  to  him  in  the  action,  not  exceeding 
a  sum  specified  in  the  undertaking,  which  must  be  at 
least  $250." 

The  Republic  v.  Soto  (112  K  7.,  310),  referred  toby 
the  appellant,  was  decided  in  1889,  two  years  before  the 
Code  amendment  of  1891,  and  is  inapplicable  not  only  on 
that  account,  but  also  for  the  reason  that  no  deposit  was 
made  here,  as  it  was  there. 
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The  Code  provisions  cited  show  clearly  that  the  court 
had  jurisdiction  to  require  the  additional  undertaking,  and 
acted  strictly  within  the  limits  of  the  power  conferred;  and 
there  being  no  abuse  of  discretion,  it  follows  that  the  order 
appealed  from  must  be  affirmed,  with  costs. 

Fbeedman,  P.J.,  and  Gildersleeye,  J.,  concurred. 


WEILL,  V.  THE  METROPOLITAN  RAILWAY 

COMPANY. 

Superior  Court  op  the  Citt  op  New  York,  Special 

Term,  October,  1894. 

§723. 

Amendment  of  complaint— power  of  Court  at  Special  Termf  to  allow. 

Where  id  an  action  against  an  elevated  railroad  company  the  com- 
plaint attempted  to  set  forth  a  canse  of  action  in  equity  and  asked 
as  relief  that  the  defendants  be  enjoined  and  restrained  from 
maintaining  their  structure  in  front  of  the  plaintiff's  premises 
and  for  damages,  but  was  defective  as  a  bill  of  equity  in  omitting 
to  allege  that  the  trespass  was  of  a  continuing  nature,  —Held, 
that  the  court  at  special  term  could  and  would  allow  an  amend- 
ment of  the  complaint  by  inserting  the  omitting  allegation  ;  that 
the  effect  of  such  'amendment  was  not  to  change  the  cause  of 
action  from  one  at  law  to  one  in  equity,  but  merely  to  supply  a 
deficiency. 

Where  levy  to  amend  was  sought  after  the  cause  had  been  called  at 
equity  term  for  trial  and  a  motion  to  dismiss  had  been  made,  and 
leaTe  granted  to  apply  at  special  term  for  relief,  payment  of  all 
the  costs  of  the  action  would  not  be  required  as  a  condition  of  the 
amendment,  but  as  the  amendment  was  merely  formal,  it  would 
be  allowed  on  payment  of  $30  costs  and  without  prejudice  to  the 
proceedings  already  had. 

Robertson  v.  Robertson  (9  Daly,  52);  Val  Syckels  v.  Perry  (8  Jioht., 
C22);  Lane  v.  Bean  (19  Barb.,  51),  distinguished. 

The  word  ''amend"  defined. 

(Decided  October,  1894.) 
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Motion  by  plaintiff  for  leave  to  amend  complaint 
herein. 

The  facts  are  stated  in  the  opinion. 

J.  Kohler  and  W.  M.  CFDivyer  for  plaintiff  and  motion. 

C.  W.  Gardiner^  A.  T,  Stoutenherg  and  L,  W. 
BerJcelay  {Davies,  Short  &  Auerhachj  Attorneys),  for 
defendants,  opposed. 

McAdam,  J. — The  action  is  against  the  Elevated 
Railway  Company.  The  complaint  attempted  to  set  forth  a 
cause  of  action  in  equity,  and  the  prayer  for  relief  is 
"  that  the  defendants  be  enjoined  and  restrained  from 
maintaining  their  structure  in  front  of  the  plaintiff's 
premises,"  and  for  $10,000  damages. 

As  a  bill  in  equity,  it  is  defective  in  omitting  to  allege 
that  the  trespass  was  of  a  continuing  nature,  so  as  to  show 
affirmatively  that  the  remedy  at  law  was  inadequate. 
When  the  cause  was  called  for  trial  at  the  equity  term,  the 
defendant's  counsel  pointed  out  the  omission  on  a  motion  to 
dismiss,  whereupon  the  plaintiff's  attorney  attempted  to 
supply  the  defect  by  amendment,  but  the  presiding  judge 
directed  that  the  application  be  made  at  special  term; 
hence  the  present  motion.  The  defendants  Insist  that  the 
motion  attempts  to  transform  an  action  at  law  into  a  suit  in 
equity,  and,  on  this  theory,  they  deny  the  power  of  the 
court  to  grant  the  relief  demanded.  The  cases  relied  on 
to  support  this  objection  hold  that  a  plaintiff  cannot  amend 
by  introducing  new  and  independent  causes  of  action, 
because  (unlike  a  defendant)  he  has  a  complete  remedy 
therefor  by  a  new  suit  (Robertson  v,  Robertson,  9  Dalyy 
52 ;  Van  Syckels  v.  Perry,  3  Roht.^  622).  So,  in  Lane  v. 
Beam  (19  Barb.,  51),  the  plaintiff  undertook  to  change  his 
entire  cause  of  action,  and   the   Court,    in   denying   the 
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application,  said :  '^  The  Code  allows  an  amendment  by 
correcting  a  mistake  in  the  name  of  a  party,  or  a  mistake  in 
any  other  respect.  But  here  there  was  no  mistake  j  there 
was  a  deliberate  purpose  in  making  the  statement  of  the 
cause  of  action  as  it  is."  The  present  application  is  simply 
to  supply  a  deficiency ;  to  make  perfect  the  right  to  the 
equitable  relief  claimed.  The  avowed  purpose  here  was 
injunctive  relief,  with  damages  as  an  incident  thereof,  and 
the  omission  of  the  allegation  as  to  continuing  trespass  a 
mistake  amendable  under  the  Code  provisions  (§  723). 

To  amend  is,  as  the  term  implies,  '^  to  free  from  error 
or  deficiency  ;  to  correct  an  error ;  to  supply  a  deficiency  " 
(Bouvier  L.  Die.).  No  one  can  seriously  question  the 
power  of  the  court  at  special  term  to  grant  liberty  to 
amend  and  perfect  what  was  previously  set  forth  in  an 
imperfect  manner  (Brown  v.  Leigh,  49  N.  Y.,  at  p  80 ; 
Wilson  V  Smith,  59  N.  Y.  Superior  Ct.  i?.,  380 ;  and  see  4 
Waifs  Pr.f  656  657),  and  that  is  the  extent  of  the  relief 
applied  for. 

In  Ireland  v.  R.  R.  Co.  (8  St.  R.  127)  and  Marsh  v. 
McNair  (40  Hun.  at  p.  217)  the  court  imposed,  as  a  con- 
dition of  allowing  certain  amendments,  the  payment  of  all 
the  costs  to  date ;  but  in  those  cases  the  amendments 
were  allowed  after  new  trials  had  been  awarded,  and  the 
relief  granted  was  substantial,  because  it  afiected  the  costs 
of  the  appeals  on  which  the  party  against  whom  the 
amendments  were  allowed  had  been  successful.  The 
present  case  is  not  so  situated,  and  as  the  amendment  is 
formal  merely,  it  will  be  allowed,  on  payment  of  $30  costs, 
and  without  prejudice  to  the  proceedings  already  had. 
The  amended  complaint  may  be  served  with  the  order  to 
be  entered  hereon,  and  the  defendant  will  have  twenty 
days  thereafter  within  which  to  answer  the  same  (Fink  v. 
R.R.  Co.,  29  St.  R.y  155). 
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ZACHARIAS  V,    FRENCH 

New  York  Coukt  op  Common  Pleas,  Special  Term, 

november;  1894. 

§^  500,  507. 

Pleading -^separately  staiingand  numbering  de/enses^deniaU  as  pari  of 

defenses  consisting  of  new  matter. 

Consideratioua  of  defense  aud  orderly  pleading  require  that  defenses 
should  be  separately  stated  and  nambered  and  relied  upon  respec- 
tively as  complete  aud  partial  defenses. 

It  seems  that  a  defendant  may  count  upon  the  same  facts  as  a  complete 
and  as  a  partial  defense,  aud  that  he  may  put  his  defense  upon 
separate  and  even  inconsistent  grounds  and  may  plead  several 
pleas  in  distinct  parts  of  the  same  counts. 

The  same  facts  may  be  pleaded  both  as  a  complete  and  a  partial  defense, 
provided  each  defense  is  separately  and  numbered.  According — 
Held,  where  facts  pleaded  in  a  paragraph  of  an  auswer  might 
constitute  either  a  complete  defense  to  the  action  or  plead  in 
litigation  of  damages,  the  defendant  should  be  required  to 
separately  state  and  number  the  defenses. 

Upon  a  motion  to  reqire  the  defendant  in  an  action  to  state  whether 
defenses  pleaded  in  his  answer  are  relied  upon  and  intended  as 
complete  or  as  a  partial  defense  to  the  complaint,  tbo  court  may 
under  the  prayer  '*  for  such  other  and  further  relief  as  may  the 
just/'  direct  the  defendant  to  separately  state  and  number  the 
defenses. 

A  statement  of  new  matter  as  a  defense  in  an  action  should  not  be 
associated  or  mingled  with  denials  contained  therein,  and  there- 
fore, where  as  a  part  of  such  defense,  it  is  stated  that  the 
defendant  **  reiterates  and  re-asserts  each  and  every  allegation  and 
denial  contained  in  the  answer,''  the  *' denial"  will  be  stricken 
out. 

(Decided  November  17,  1894  ) 

Motion  by  plaintiff  that  the  defendant  be  required  to 
state  in  his  answer  whether  certain  defenses  therein  are 
relied  upon  as  complete  or  partial  defenses  and  also  that 
there  be  stricken  from  such  answer  the  words  "reiterates 
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and  re-OBserts  each  and  every  allegation  herein  before 
contained "  in  a  defense  consisting  of  new  matter  for 
*^  such  other  and  further  relief  as  may  be  proper." 

The  facts  are  stated  in  the  opinion. 

W.  E,  Benjamifiy  for  plaintiff  and  motion. 

L  M.  DittenhoefeTj  for  defendant,  opposed. 

GlEOEBlCHy  J. — This  action  is  brought  to  recover 
-damages  for  the  expulsion  of  the  plaintiff  from  the  theatre 
of  the  defendant  without  cause.  The  answer  denies  all  the 
material  allegations  of  the  complaint,  except  the  ownership 
of  the  theatre  by  the  defendant,  and  sets  up  the  following 
affirmative  defenses : 

^^y.  As  and  for  a  second  and  complete  as  well  as, 
partial  answer  and  defense,  this  defendant  alleges  upon 
information  and  belief,  that  at  the  time  claimed  by  the 
plaintiff  in  his  complaint  to  have  purchased  the  license  for 
himself  and  wife  to  witness  the  performance  given  at  the 
Garden  Theatre  on  the  22d  day  of  May,  1893,  the  license 
and  privilege  to  witness  the  performance  at  the  said  theatre 
on  said  evening  was  a  revocable  license  amd  the  said  license 
and  privilege  for  said  evening,  if  ever  granted  to  the 
plaintiff  or  his  wife,  to  witness  the  performance  on  said 
22d  day  of  May,  1893,  was  duly  and  regularly  revoked  and 
there  was  duly  and  regularly  tended  and  offered  to  the 
plaintiff  the  sura  claimed  by  him  to  have  been  paid  for 
«aid  license  and  thereupon  all  rights  of  the  plaintiff  and 
his  said  wife  to  witness  the  said  performance  or  to  remain 
in  said  theatre  ceased  and  terminated. 

'^  Vll.  As  and  for  a  third  and  further  and  separate 
answer  and  complete  as  well  as  partial  defense,  this 
defendant,  reiterating  and  re-asserting  each  and  every 
allegation  and  denial  hereinbefore  contained,  further  alleges 


90  CIVIL  PROCEDURE  REPORTS. 

Zacbarias  v.  French. 

on  information  and  belief,  that  only  such  request  was  made 
to  the  plaintiff  to  leave  the  said  theatre  as  was  proper  and 
necessary  and  was  made  after  the  revocation  of  any  license 
plaintiff  claimed  to  have  to  remain  in  said  theatre  or 
witness  said  performance." 

The  plaintiff  now  moves  that  the  defendant  be  required 
to  state  in  his  answer  whether  the  so-called  second  and 
third  separate  defenses  thereof  are  each  relied  upon  and 
intended  as  a  complete  or  as  a  partial  defense  to  the 
complaint,  and  to  strike  out  from  the  so-called  separate 
answer  the  words  "  reiteration  and  re-asserting  each  and 
every  allegation  and  denial  hereinbefore  contained,"  and 
for  such  other  and  further  relief  as  may  be  proper  in  the 
premises. 

One  of  the  chief  grounds  urged  by  the  plaintiff  in 
support  of  the  first  branch  of  the  motion  is,  that  the 
question  whether  the  facts  set  forth  respectively  in  para- 
graphs V  and  VII  above  constitue  a  complete  defense, 
cannot  be  tested  by  demurrer  in  the  form  now  pleaded, 
since  the  same  would  be  overruled  if  the  facts  stated  were 
good  in  mitigation  of  damages.  No  authority  directly  in 
point  is  cited  by  either  side ;  but  considerations  of  con- 
venience and  orderly  pleading  require  that  the  defenses 
shoiJd  be  separately  stated  and  numbered,  and  relied  upon 
respectively  as  complete  and  partial  defenses  (Pomeroy^s 
Code  Defenses,  3d  Ed.,  §  690,  p.  756).  This  is  in  harmony 
with  the  provisions  of  section  507  of  the  Code  of  Civil 
Procedure,  which  provide,  that  *^  A  defendant  may  set 
forth,  in  his  answer,  as  many  defenses  or  counter-claims, 
or  both,  as  he  has.  .  .  .  Each  defense  or  counter-claim 
must  be  separately  stated  and  numbered." 

I  do  not  perceive  why,  under  modern  rules  of  pleading, 
the  defendant  may  not  count  upon  the  same  facts  both  as  a 
complete  and  a  partial  defense.  A  defendant  may  put  his 
defense   upon    separate   and   even    inconsistent    grounds. 
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(Goodwin  v.  Westheimer,  99  N.  Y.  157),  and  he  may 
plead  several  pleas  to  distinct  parts  of  the  same  count 
(Longwortiiy  v.  Knapp,  4  Abb.  P.  R.  115,  117;  Stephen^ s 
PleadingSy  269).  It  seems  to  follow  that  the  same  facts  may 
be  pleaded  both  as  a  complete  and  a  partial  defense, 
provided  each  defense  is  separatly  stated  and  numbered. 
These  views  lead  to  the  denial  of  that  branch  of  the  motion 
under  consideration,  provided  the  defendant  shall  separately 
state  and  number  the  defenses  set  forth  in  paragraphs 
numbered  V  and  VII  of  the  answer;  the  granting  of 
which  relief,  although  not  specifically  prayed  for,  never- 
theless  finds  ample  justification  in  the  concluding  sentence 
of  the  notice  of  motion  herein  (Van  Slyke  v.  Hyatt,  44  . 
N.  Y.  259,  264 ;  Myers  v.  Rosenback,  7  Misc.:  560,  Aff'd 
9  Misc.y  89.) 

As  to  the  motion  to  strike  out  the  words  "  reiterating 
and  re-asserting  each  and  every  allegation  and  denial 
hereinbefore  contained,"  the  following  remarks  of  Professor 
Pomeroy  in  his  work  on  Code  Bemedies  (3d  ed.  at  p.  756 
and  ^  690),  are  directly  in  point,  viz. : 

"  It  is  elementary  that  a  defense  of  new  matter  should 
be  pleaded;  and  as  new  matter  must  of  necessity  be  a 
distinct  defense  from  a  denial,  it  follows  that  it  cannot 
properly  be  associated  or  mingled  up  with  denials  general 
or  specific  in  one  paragraph  or  plea."  Consequently  the 
words  "and  denial"  in  the  last  phrase  quoted  must  be 
stricken  out.  To  hold  otherwise  Avould  enable  the  defendant 
to  nullify  the  provisions  of  section  494  of  the  Code  of  Civil 
Procedure,  which  allow  a  demurrer  to  a  defense  consisting 
of  new  matter,  contained  in  the  answer  (De  Witt  v,  Brill^ 
6  Misc.y  44). 

Except  as  above  indicated,  the  motion  is  denied  with 
$10  costs  to  the  plaintiff  to  abide  the  event. 

Please  give  one  day's  notice  of  settlement  of  order. 
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EXCELSIOR  STEAM  POWER,  Respondent  r.,  THE 
COSMOPOLITAN  PUBLISHING  COMPANY, 

Supreme  Court,   First  Department,   General  Term, 

October,  1894. 

§644. 

Aituchment—upon  what  debt  can  he  levied^mode  of  levjfing, 

A  liability  which  is  merely  a  dependent  upon  the  contingency 
which  may  never  happen,  it  is  not  a  debt  upon  which  an  attach- 
ment can  be  levied. 

Where  the  defendant  in  an  attachment  at  the  time  an  attempt  was 
made  to  levy,  it  was  engaged  in  printing  a  magazine  for  which 
nothing  could  become  owing  to  him  unless  and  until  he  had 
completed  the  printing  thereof, — Heldf  that  there  was  then  no 
debt  upon  which  an  attachment  could  be  levied,  and  no  lien  was 
equitable  until  the  money  became  due  upon  the  coropletiou  of  the 
work  by  a  service  of  a  copy  of  the  attachment  and  notice  of  levy 
upon  the  party  for  whom  it  was  done. 

A  debt  cannot  be  attached  as  to  one  person  and  not  as  to  another,  and 
therefore  the  attachment  cannot  be  good  as  against  the  attach- 
ment debtor  and  ineffectual  as  to  other  persons. 

The  commencement  of  an  action  to  collect  a  debt  owing  the  attach- 
ment debtor  and  upon  which  there  has  been  an  attempt  to  levy 
the  attachment  is  not  eqnivelent  to  a  new  and  additional  levy. 
Such  levy  can  only  be  made  in  the  manner  provided  by  law  for 
the  original  levy. 

It  seemst  that  payment  to  a  sheriff  holding  an  attachment  of  a  debt 
owing  the  attachment  debtor  will  not  proteet  the  one  making  the 
payment  as  against  such  attachment  debtor  unless  he  can  show 
that  the  debt  was  duly  attached. 

In  an  action  brought  by  the  attachment  creditor  and  the  sheriff  to 
reduce  to  possession  or  collect  a  debt  alleged  to  have  been 
attached  and  an  agreement  by  the  defendant  to  pay  the  plaintiff 
the  moneys  due  him  will  not  sustain  the  action,  which  is  strictly 
statutory,  and  this  is  especially  so  where  he  does  not  set  forth 
such  alleged  contract. 

In  an  action  by  an  attachment  creditor  and  the  sheriff  to  recover  a 
debt  due  the  defendant  in  the  attachment  and  alleged  to  have 
been  attached,  the  defendant  is  not  estopped  from  denying  the 
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indebtedness  by  admissions  made  prior  to  the  issuance  of  the 
attachment  where  he  has  not  given    the  sheriff  a  certificate 
acknowledging  the  indebtedness. 
(Decided  October,  18d4.) 

Appeal  bj  the  defendant  from  a  judgment  entered 
upon  a  report  of  a  referee  in  favor  of  the  plaintiffs. 

The  facts  are  stated  in  the  opinion. 

William  L.  Findleyy  for  defendant,  appellant. 
Harold  Swaitij  for  plaintiff,  respondent. 

Babbett,  J. — The  plaintiff 's  difficulty  in  this  case  is 
that  the  particular  debt  due  by  the  defendant  to  Brown — 
to  recover  which  this  action  was  brought — was  not 
attached.  The  attachment  was  served  on  the  14th  of 
July,  1890.  At  that  time  there  was  nothing  duo  by  the 
defendant  to  Brown  for  the  printing  of  the  August 
magazine.  This  latter  work  was  not  completed  until  the 
29th  of  July,  1890,  and  the  defendant's  indebtedness 
therefor  did  not  accrue  to  Brown  until  thirty  days  after  the 
latter  date.  This  the  referee  expressly  finds.  He  also 
finds  that  the  defendant  has  paid  to  the  sheriff  all  the 
money  in  which  it  was  indebted  to  Brown  when  the 
attachment  of  the  plaintiff  company  was  served. 

The  rule  with  respect  to  the  attachment  of  debts  is 
well  stated  in  the  American  and  English  Encyclopedia  of 
Law,  Vol.  I,  p.  896 : 

'^  The  debt  for  which  an  attachment  will  lie  must  be 
an  actually  subsisting  debt,  due,  or  about  to  become  due, 
by  efflux  of  time.  If  the  liability  be  merely  possible  and 
dependent  upon  a  contingency  which  may  never  happen^ 
attachment  does  not  lie." 

The  rule  is  similarly  stated  in  Drake  on  Attachment^ 
6th  edition,  ^  551 : 
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"The  debt  from  the  garnishee  to  the  defendant,  in 
respect  of  which  it  is  sought  to  charge  the  former,  must, 
moreover,  be  absolutely  payable,  at  present  or  in  future, 
and  not  dependent  on  any  contingency.  If  the  contract 
between  the  parties  be  of  such  a  nature  that  it  is  uncertain 
and  contingent  whether  anything  will  ever  be  due  in  virtue 
of  it,  it  will  not  give  rise  to  such  a  credit  as  may  be 
attached  ;  for  that  cannot  properly  te  called  a  debt  which 
is  not  certainly  and  at  all  events  payable  either  at  the 
present  or  some  future  period."  (See  also  Wade  on 
Attachments  <§  17,  and  Drake,  6th  edition,  <^^  24  and 
25,  and  Mathot  v.  North  River  Bank,  16  N.  Y.  Civ.  Fro, 
jK.,  314). 

The  present  case  is  directly  within  this  principle. 
What  was  due  when  the  attachment  was  served  has  been 
fully  paid  to  the  sheriff.  Beyond  the  sum  so  paid  there 
was  nothing  then  due  or  certainly  to  become  due  to  Brown, 
Whether  anything  more  would  thereafter  become  due  to 
him  depended  upon  a  contingency — namely,  the  doing  by 
him  of  certain  work.  The  printing  of  the  magazine  was  a 
condition  precedent  to  the  defendant's  liability.  Where 
property  sought  to  be  attached  is  incapable  of  manual 
delivery,  the  law  as  to  levying  is  strict.  Thus  it  has  been 
held  that  where  the  levy  is  made  by  service  of  attachment 
and  notice  upon  the  person  against  whom  the  demand  is 
made,  the  latter  must  look  solely  to  the  notice  to  ascertain 
what  property  is  attached  and  base  his  action  thereon 
<Hayden  v.  National  Bank,  130  N.  T.,  146). 

As  to  property  not  specified  in  the  notice,  the  Court 
held  that  the  title  was  not  divested  and  the  holder  thereof 
remained  liable  to  the  owner. 

In  Anthony  v.  Wood  (96  N.  Y.,  185)  it  was  said  by 
the  Court  of  Appeals  that  that  court  had  held,  "  as  to  the 
levy  permitted  to  be  made  upon  choses  in  action,  that  the 
attachment  reached  and  became   a   lien   only   upon  such 
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debts  as  at  tlie  time  belonged  to  the  debtor  by  a  legal  title, 
and  for  the  recovery  of  which  he  could  maintain  an  action 
At  law." 

The  learned  referee  acknowledges  the  force  of  the 
defendant's  position  and  he  concedes  (citing  Ilill  v.  Nat. 
Park  Bank,  47  N.  Y.  Sup.  C.  R,  302)  that  had  another 
creditor  of  Brown  attached  this  same  debt  after  the  work 
had  been  completed  and  the  price  earned,  such  other 
creditor  might  well  have  gained  a  higher  right  than  that 
of  the  plaintiffs.  He  holds,  however,  that  as  no  other  rights 
had  intervened  the  defendant  could  not  rely  upon  the 
objection. 

This  latter  view  cannot  well  be  upheld.  If  interveners 
would  have  superior  rights  to  those  of  the  plaintiffs,  it 
could  only  be  because  they  had  attached  the  debt  and 
the  plaintiffs  had  not. 

There  is  no  such  thing  as  lawfully  attaching  the  debt 
as  to  one  person  and  not  lawfully  attaching  it  as  to  another. 
It  was  either  attached  or  it  was  not  attached.  Here  it  was 
not  attached  because  there  was  nothing  to  attach  (beyond 
the  sum  which  has  since  been  paid  to  the  sheriff )  when 
the  levy  was  make.  The  statute  made  ample  provision  for 
the  attachment  of  the  particular  bebt  in  question  after  it 
became  due  (Code  of  Civ.  Pro.,  §  644),  but  the  plaintiff 
did  not  choose  to  avail  itself  of  the  right  given  by  this 
section  to  levy  ^^  from  time  to  time  and  as  often  as  neces- 
sary," until  its  claim  was  secured.  The  learned  referee  is 
in  error  in  supposing  that  the  commencement  of  this  action 
was  equivalent  to  a  new  and  additional  levy  after  the 
maturity  of  the  debt.  The  additional  levies  referred  to  in 
section  644  are  repetitions  of  the  original  levy  upon 
subsequently  discovered  property,  and  such  fresh  levies 
can  only  be  made  in  the  manner  provided  by  law  for 
the  original  levy.  Payment  to  the  sheriff  without  an 
adeauate  levy  would  not  protect  the  defendant.     He  could 
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onlj  defend  himself  against  Brown  by  showing  that  the* 
debt  was  duly  attached. 

The  respondent's  contention  that  the  estoppel  which' 
the  referee  found  against  the  defendant^  with  regard  to  its 
alleged  offset,  should  also  be  applied  to  the  maturity  of  the- 
debt  itself,  is  far-fetched  and  without  merit.  The  state- 
ments upon  which  the  estoppel  was  sound  had  no  bearing 
upon  maturity  of  the  debt,  but  solely  upon  the  offset.  That 
is,  upon  an  offset  which  might  be  made  against  the  debt 
when  it  did  mature.  The  estoppel  did  not  hasten  the 
maturity  of  the  debt  or  affect  the  legal  relations  of  Brown 
and  the  defendant  with  regard  to  it. 

The  defendant  could  not  well  estop  itself  into  presently 
owing  money  to  Brown — ^which  the  latter  might  never  earn 
• — by  statements  made  to  influence  the  plaintiff's  conduct 
with  regard  to  its  rights. 

This  action,  it  will  be  observed,  is  not  upon  the 
promise  found  by  the  referee  in  his  fifteenth  finding  of  fact, 
quoted  by  Mr.  Justice  FoUctt.  Np  such  promise  is  averred 
in  the  complaint,  nor  would  the  sheriff  have  been  a  proper 
party  to  an  action  founded  thereon.  The  present  action  is 
strictly  statutory.  It  is  brought  by  the  plaintiff  in  the 
attachment  and  the  sheriff,  jointly,  to  reduce  to  possession 
what  was  actually  attached.  Admit  that  the  defendant,  as 
stated  in  the  sixteenth  finding  of  fact,  waived  all  counter- 
claims which  it  then  had  or  might  thereafter  have  as 
against  Brown.  The  question  still  is,  what  was  due  to 
Brown — leaving  out  all  question  of  coimterclaims — at  the 
time  when  the  attachment  was  served  f  The  referee  says^ 
that  the  defendant's  indebtedness  to  Brown  did  not  then 
exceed  $1651.47,  and  that  the  latter  sum  has  since  been 
fully  paid. 

That  would  seem  to  dispose  at  least  of  this  particular 
action.  The  defendant  did  not  give  the  Sheriff  a  certificate 
acknowledging   an   indebtedness   to   Brown  of  $2459.96 
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If  such  a  certificate  had  been  given^  there  would  be  some 
ground  for  the  contention  that^  if  the  plaintiff  in  the 
attachment  relied  thereon  and  failed  to  attach  other 
property  (a  fact,  however^  which  does  not  appear)^  the 
garnishee  should  be  estopped  from  denying  its  accuracy. 

Short  of  such  a  certificate  or  of  a  distinct  representa- 
tion, made  upon  or  after  the  service  of  the  attachment,  and 
for  the  express  purpose  of  influencing  the  sheriff's  action 
thereunder,  to  the  effect  that  the  property .  levied  upon 
belonged,  or  the  debt  attached  was  due  to  the  defendant, 
there  can  be  no  estoppel  as  against  the  actual  fact.  It 
would,  indeed,  be  a  strange  rule  whereby  garnishees  were 
to  be  estopped  by  admissions  made  to  creditors  of  their 
creditor  prior  to  the  issuance  of  the  attachment.  Here  the 
agreement  between  the  plaintiff  company  and  the  defendant 
was  made  two  days  before  the  attachment  was  issued. 
Surely  no  estoppel  was  created  thereby  which  could  operate 
upon  the  attachment  proceedings  which  followed.  What- 
ever rights  the  plaintiff  company  may  have  acquired 
under  the  agreement  were  independent  rights,  not  rights 
created  by  estoppel.  And  such  independent  rights  cannot 
be  impressed  upon  its  status  as  attaching  creditor  of 
Brown.  Brown  was  not  a  party  to  this  independent  agree- 
ment, and  the  relations  between  him  and  the  defendant 
were  not  altered  thereby.  The  defendant  is,  in  fact,  still 
liable  to  Brown  for  every  penny  which  was  not  lawfully 
attached. 

It  was  one  thing  for  the  plaintiff  company  to  proceed 
against  the  defendant  upon  the  promise  found  by  the 
referee,  another  to  proceed  against  Brown  by  attachment. 
As  it  chose  the  latter  course  it  is  impossible  to  hold  that  the 
Sheriff  attached  what  in  point  of  fact  was  not  due  to 
Brown  and  what  might  never  become  due  to  him,  merely 
because  the  garnishee  had  previously  promised  such 
payment  to  the  plaintiff  in  the  attachment. 
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The  referee's  error  results  from  a  failure  to  distin- 
guish between  the  rights  secured  to  the  plaintiff  company 
by  the  defendant's  promise  to  it,  and  the  rights  wiiich  it 
secured  under  its  attachment  against  Brown. 

The  attachment  was  against  Brown  alone.  What  the 
plaintiff  company  secured  thereunder,  it  secured  solely 
in  Brown's  right,  not  in  its  own.  If,  therefore,  when  the 
attachment  was  served  Brown  had  no  right  of  action 
against  the  present  defendant  for  the  sum  here  claimed, 
such  sum  was  clearly  not  attached. 

Now,  Brown  concedcJly  had  then  no  such  right  of 
action  ;  none  in  his  own  right,  none,  certainly,  in  the  right 
of  the  plaintiff  company.  For  the  promise  made  to  the 
plaintiff  company  was,  if  anything — as  Mr.  Justice  FoUett 
well  observes — a  new  and  original  undertaking  founded 
upon  a  valuable  consideration  moving  from  such  company. 

Keeping  this  clearly  in  mind,  we  think  it  apparent 
that  the  particular  claim  here  sued  on  was  not  attached. 
For,  as  we  have  seen.  Brown  had  no  such  claim  in  his  own 
right ;  and  it  certainly  was  not  conferred  upon  him  by  a 
new  and  independent  agreement  between  other  parties. 

It  follows  that  the  judgment  should  be  reversed  and  a 
new  trial  ordered  before  another  referee,  with  costs  to  the 
appellant  to  abide  the  event. 

Van  Brunt,  P.J.,  concurred. 

FoLLETT,  J.  (dissenting). — In  1890  the  defendant  was 
the  proprietor  of  the  Cosmopolitan  Magazine,  which  was 
published  monthly,  and  on  the  eleventh  day  of  February 
in  that  year  it  entered  into  a  contract  with  J.  Wilson 
Brown  by  which  it  sold  to  him  type  for  which  he  agreed 
to  pay  $808.43  on  the  eleventh  of  August,  1890,  and  by 
which  he  also  agreed  to  print  and  bind  several  successive 
monthly  issues  of  said  magazine  for  a  price  agreed  on,  the 
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defendant  agreeing  to  pay  the  amount  due  for  each  issue 
thirty  days  after   it   should   be   delivered    by    Brown   to 
defendant.     The  plaintiff  leased  to  Brown  rooms  in  which 
ho  printed  the  magazine  and  power  with  which  to  operate 
the  presses.     The  Gardnier  Binding  &  Mailing  Company 
bound  the  magazine  for  Brown^  and,  in  June,  1890,  he  was 
indebted  to  that  corporation  in  the  sum  of  $1,916.86.     In 
June  Brown  absconded,  and,  July  3d,  1890,  The  Gardnier 
Binding   &    Mailing    Company  brought  an  action  in   the 
Superior  Court  against  him  to  recover  $1,916.86,  and  on 
the  same  day  attached  a  debt  due  from  the  defendant  to 
Brown.     At    this   date   the   defendant    was   indebted   to 
Brown  in  a  considerable  sum  over  all  counterclaims   for 
work    previously    performed.     On    the    twelfth   of    July 
Brown  was   indebted  to   plaintiff  for  rent  of  rooms   and 
power.     On  this  date  the  August  number  of  the  magazine 
was    on    Brown's    presses.     The    plaintiff    secured    from 
Brown's  books  a  statement  of  the  accounts  between  Brown 
and  defendant,  which  showed  that  defendant  was  indebted 
to  Brown  in  the   sum   of  $2,459.90,  and   presented   the 
statement  to  defendant.     At  this  time  the  defendant  had 
the  right  to  eject  Brown  from  the  printing  office  and  to 
refuse  to  furnish  him  with  power.     When  the  statement 
was  presented  to  defendant  it  asserted  that  it  had  offsets 
against  the  claim  of  $2,459.90,  but  agreed  that  if  plaintiff 
would  not  dispossess  Brown  and  would  furnish  power  to 
print  the  August  number  of  the  magazine  (then  on  Brown's 
presses)  it  would  not  set  up  any  counterclaim  against  the 
demand  of  Brown  against  it,  as  shown  by  the  statement  and 
amounting  to  $2,459.90. 

The  following  are  two  of  the  findings  in  respect  to  the 
agreement  between  the  litigants,  and  they  arc  conclusive 
on  the  facts  as  the  record  contains  none  of  the  evidence. 

"  XV.  That  on  the  12th  day  of  July,  1891,  the 
defendant   promised   and   agreed   with   the   plaintiff,   the 
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Excelsior  Steam  Power  Company^  that  the  defendant 
would  pay  the  account  as  presented  by  Mr.  Swain,  if  said 
plaintiff  .would  furnish  the  power  and  premises  so  that 
defendant  could  get  their  magaziue,  which  was  then  on 
Brown's  presses.  That  the  said  plaintiff  furnished  suck 
power,  and  the  defendant  got  their  magazine." 

"XVI.  That  on  the  12th  day  of  July,  1891,  the 
defendant,  with  full  knowledge  of  all  the  facts  and  circum- 
stances connected  therewith,  for  a  valuable  consideration 
agreed  to  waive  and  did  waive  all  counterclaims  and  setoffs 
against  said  Brown,  which  did  then  exist,  or  which  might 
thereafter  exist,  in  its  favor  by  reason  of  the  business, 
dealings  and  relations  theretofore  had  between  the  defendant 
and  said  J.  Wilson  Brown.^ 

July  3  4th,  1890,  the  plaintiff  brought  an  action  in  the 
Supreme  Court  against  Brown  to  recover  its  debt,  and  oa 
that  day  attached  the  debt  owing  by  the  defendant  to 
Brown,  and  furnished  rooms  and  power  for  the  presses, 
and  the  August  number  of  defendant's  magazines  was 
delivered  July  29th,  1890,  for  which  the  defendant  became 
indebted  to  Brown  in  the  further  sum  of  $1415.96,  whick 
became  due  August  28th,  1890. 

February  18th,  1891,  the  defendant  paid  to  the  Sheriff 
$1651.47,  which  was  $808.43  less  than  $2459.90.  The 
$1651.47  was  applied  on  the  prior  attachment  of  the 
Gardnier  Binding  and  Mailing  Company,  and  the  defendant 
refused  to  pay  the  $808.43,  but  asserted  its  counterclaim 
for  that  amount  due  for  type. 

This  action  was  brought  to  recover  the  $808.43  and 
arrearages  of  interest. 

The  proposition  that  an  attachment  becomes  a  lien 
only  on  property  or  choses  in  action  in  existence  when  the 
writ  is  levied  does  not  need  the  support  of  authority  or  of 
argument.  A  Hen  by  legal  process  cannot  be  acquired  on 
nothing.     But  this   proposition   does  not  seem   to  me  to 
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dispose  of  this  case.  On  Julj  12th,  1890,  when  the 
agreement  between  the  litigants  was  entered  into,  and  on 
the  14th  of  the  same  month,  when  the  plaintiff  levied  its 
attachment,  the  defendant  was  actually  indebted  to  Brown 
in  a  considerable  sum  over  and  above  all  counterclaims. 
This  fact  is  conceded  and  is  established  by  the  findings. 
An  attachable  subject  existed  on  which  the  plaintiff  by  its 
warrant  acquired  a  legal  lien,  subject  of  course  to  the  lien 
Acquired  by  the  prior  attachment  of  the  Gardnier  Binding 
&  Mailing  Company.  Had  the  defendant  remained  silent 
it  would  have  had  the  right  to  have  asserted  whatever 
counterclaims  it  had  as  against  the  attaching  creditors. 
But  it  did  not  remain  silent.  On  the  contrary,  in  the 
language  of  the  finding,  it  agreed  that  it  would  pay  the 
account  as  presented  ($2459.90)  if  the  plaintiff  wotdd 
furnish  the  power  and  premises  so  that  defendant  could  get 
its  magazine,  then  on  Brown's  presses.  Pursuant  to 
defendant's  promise,  the  plaintiff  furnished  the  premises 
and  the  power  and  the  defendant  received  its  August 
magazine  in  time  to  be  issued. 

By  this  contract,  and  the  plaintiff's  performance  of  it, 
the  defendant  is  bound,  and  is  estopped  from  asserting,  as 
against  the  plaintiff,  a  counterclaim  against  the  indebted- 
ness as* admitted  on  the  12th  of  July.  Suppose  the  plaintiff 
had  found  chattels  sufficient  to  pay  his  claim  in  defend- 
ant's possession,  which  defendant  admitted  to  be  Brown's 
property,  and  the  plaintiff  had  attached  them,  and,  it  may 
be,  omitted  to  take  other  attachable  property — indeed  the 
sheriff  would  have  had  no  right  to  take  more  property  than 
was  sufficient  to  satisfy  the  plaintiff's  claim  and  costs — 
while  in  fact  the  defendant  was  the  owner  of  part  of  the 
chattels  seized ;  in  such  a  case  the  defendant  would  be 
estopped  from  proving  the  truth,  that  he  owned  part  of  the 
goods.  Again,  suppose  that  A  has  a  claim  for  $1000 
Against  By  an  absconding  debtor,  and  C  tells  A  that  he  owes 
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B  $1200  which  A  attaches^  and  omitSy  as  he  must,  to 
attach  other  property,  C  would  be  estopped  from  proving^ 
as  against  A,  that  at  the  time  he  made  the  admission  he  in 
fact  owed  B  only  $500,  or  nothing.  The  supposed  cases  are 
not  diflferent  in  principle  from  the  one  at  bar.  In  consider- 
ation of  the  plaintiff's  promise  to  permit  the  building  to  be 
occupied  and  its  power  to  be  used  for  defendant's  benefit, 
the  latter  promised  not  to  set  up  against  Brown's  claim  any 
counterclaim,  and  the  plaintiff  having  performed,  and  the 
plaintiff  having  reaped  the  benefit  of  performance,  it  cannot 
now  escape  the  liability  which  it  assumed.  The  plaintiff 
was  under  no  obligation  to  furnish  power  and  space  so  that 
defendant's  August  magazine  could  be  printed  in  time  for 
delivery,  and  the  contract  entered  into  July  12th,  between 
the  litigants  was  a  new  and  an  original  undertaking  on  the 
part  of  both,  and  founded  on  a  valuable  consideration. 
The  judgment  should  be  affirmed,  with  costs. 


HALLETT   v.  HALLETT, 

N.  Y.  Court  of  Common  Pleas,  Special  Term^ 

October,  1894. 

§§  538,  756. 

Pleading — defense  when  shammed^plea  of  any   action  pending — 
transfer  of  interest. 

Where  pending  an  action  the  cause  of  action  was  transferred  and  the 
original  plaintiff  died  and  the  defendant  having  made  default  in 
not  appearing  or  pleading,  the  person  to  whom  the  cause  of  action 
was  transferred  entered  an  order  discontinuing  the  action,  —JSeld^ 
that  the  transferee  of  the  cause  of  action  was  the  successor 
interest  of  the  plaintiff;  that  thd  personal  representatives  of  the 
plaintiff  did  not  have  any  interest  therein  and  such  transferee  and 
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not  such  personal  representatives  were  entitled  to  reyive  the 
action  and  tbat  the  action  was  regularly  discontinued. 

In^snch  a  case  where  the  transferee  of  the  cause  of  action  brought  a 
second  action  upon  the  same  claim  and  the  defendant  pleaded  the 
pendency  of  the  first  action,  as  a  defense,— HWiI,  that  upon  proof 
of  these  facts,  the  answer  should  be  stricken  out  as  sham. 

{Decided  October,  1894.) 

Motion  by  plaintiff  to  strike  out  as  sham  an  answer 
served  by  the  defendant  in  this  action. 

The  nature  of  the  motion,  and  the  material  facts  are 
stated  in  the  opinion. 

James  TT.  Treadwell^  for  plaintiff  and  motion. 

L.  B.  Bunnelly  for  defendant,  opposed. 

GiEGERiCH,  J. — This  is  a  motion  to  strike  out  as  sham 
and  frivolous  the  answer  in  this  action.  The  complaint  is 
upon  a  promissory  note  made  by  the  defendant  to  the  order 
of  one  Emeline  D.  Hallett,  who  it  is  alleged  transferred 
the  same  to  the  plaintiff  on  or  about  the  12th  day 
of  May,  1894.  The  answer  does  not  deny  any  of  the 
allegations  of  the  complaint;  but  merely  sets  up  that  on 
and  prior  to  the  30th  day  of  April  1894,  said  Emeline  D* 
Hallett,  was  the  owner  and  holder  of  said  note,  when  an 
action  was  brought  by  her  in  this  court  against  the 
defendant  to  recover  the  amount  thereof;  which  action  it 
is  alleged  is  still  pending,  and  which  pendency  the 
defendant  pleads  as  a  defence  and  bar  to  any  recovery  by 
the  plaintiff  as  against  the  defendant  in  this  action. 

It  appears  conclusively  from  the  papers  submitted^ 
that  the  defendant  never  appeared,  demurred  or  answered 
in  the  action  brought  by  said  Emeline  D.  Hallett;  that 
after  the  commencement  thereof  the  cause  of  action  was 
duly  transferred  and  assigned  to  the  plaintiff  in  this  action 
by  said  Emeline  D.  Hallett,  who  subsequently  died  ;  that 
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no  letters  testamentary  or  of  administration  have  been 
issued  upon  her  estate,  and  that  said  note  and  cause  of 
action  form  no  part  of  the  estate.  That  on  the  6th  day  of 
September,  1894,  upon  the  application  of  the  present 
plaintiff  in  this  action  and  upon  proof  of  the  facts  above 
stated,  this  court  made  an  order  discontinuing  said  action, 
without  costs,  which  order  was  duly  entered  with  th«  clerk 
of  this  court,  and  a  copy  thereof  together  with  notice  of 
entry  was  personally  served  upon  the  defendant  on  the 
11th  day  of  September,  1894,  and  that  subsequent  to  such 
discontinuance  the  present  action  was  commenced.^ 

The  defendant  argues,  that  the  first  action  is  still 
pending ;  but  the  authorities  do  not  favor  his  contention. 
The  note  and  cause  of  action  having  been  transferred  to  the 
plaintiff,  she  became  the  ^^  successor  in  interest"  of  the 
said  Emeline  D.  Hallett  (Iliggins  v.  Mayor,  136  N.  Y. 
214).  As  the  personal  representatives  of  the  latter  had 
no  interest  in  the  same,  the  plaintiff,  and  not  they,  were 
entitled  to  revive  the  action  (Coit  v,  Coit,  92  N.  Y.  509, 
516,  517;  Higgins  v.   Mayor,   supra)  \  but  she   was  not 

*  In  Clark  v.  Clark  (7  RohU  276),  Judge  Jones,  at  special  term  of 
the  Superior  Court  says:  '^  As  regards  the  defence  of  another  action 
pending,  alleged  in  the  tenth  paragraph  of  the  answer,  the  allegations 
in  that  paragraph  were  true  at  the  time  the  answer  wasserved,  for  no 
order  of  discontinuance  had  heen  entered.  (See  opinion  in  Bishop  v. 
Bishop,  ante  p.  194.)  But  at  the  time  this  motion  was  noticed  they 
were  not  true,  because  then  an  order  of  discontinuance  bad  been 
entered.  This  paragraph  must  consequently  be  stricken  out  as  shum. 
(1  John  Ck.  397;  3  How.  Pr.  414;  10  N.  T.  Rep  600.)" 

This  practice  was  not  followed  and  was  expressly  disapproven  of 
by  the  geneial  term  of  the  supreme  court  in  the  third  department  in 
Douglas  V.  Stock  well  (21  Week.  Dig.  256)  where  an  order  denying  a 
motion  to  strike  out  as  sham  averments  in  an  answer  that  goods  to 
recover  which  the  action  was  brought  were  taken  by  the  defendant 
under  an  attachment  in  favor  of  a  creditor,  were  subsequent  to  the 
service  of  the  answer  the  attachment  was  vacated.  The  court  said  in 
an  opinion  by  Learned  P.  J.  Bockes  and  Landon,  J.  J.,  concurring, 
*'  We  have  examined  the  practice  laid  down  in  Clark  o.  Clark,  7  SobL 
276,  and  we  disapprove  it." 
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bound  to  continue  the  prosecution  of  the  suit  brought  by 
her  transferor,  and  could  discontinue  the  same  (Banta  v. 
Marcellus,  2  Barb.y  373),  without  costs,  especially  as  the 
defendant  had  never  appeared  therein  (Smith  v.  White,  7 
Hill  520 ;  AveriU  v.  Patterson,  10  N.  Y.  500,  502). 

It  thus  appearing  beyond  controversy  that  the  first 
action  had  been  regularly  discontinued  when  this  action 
was  begun,  it  is  self-evident  that  the  allegations  of  the 
answer,  as  to  the  pendency  of  another  action,  are  unfounded 
in  fact.  Consequently,  the  same  must  be  stricken  out  as 
sham  (Clark  v.  Clark,  7  Bobt  276 ;  Roome  v.  Nicholson,  8 
Abb.  Pr.,  N,  5.,  343). 

Motion  granted  with  $10  costs. 


SADLIER   V.   LYON, 

N.  Y.  Court  of  Common  Pleas,   Special  Term, 

November,  1894. 

§  3297. 

Befere€*»feeB  &n  sale  under  judgment  of  forecloBure, 

"Where  two  mortgages  npoo  distiact  pieces  of  property  are  foreclosed 
in  one  action  by  one  Judgment,  the  referee  named  in  the  Judgment 
directing  the  sale  is  not  entitled  to  doable  fees,  as  upon  two  fore- 
closures, but  only  to  one  fee 

Section  3297  of  the  Code  of  Civil  Procedure,  relative  to  such  fees,  does 
not  increase  the  fees  but  merely  effects  the  maximum  thereof. 

The  fees  of  a  referee  to  sell  real  property  upon  the  foreclosure  of  a 
mortgage  where  there  has  not  been  an  adjourment  of  the  sale  as 
there  is  not  a  burplus  are  as  follows :  for  receiving  order  of  sale 
and  posting  notices.  $10;  for  attending  sale,  $10;  for  report  of 
aale,  $5.    Total,  $25. 

In  addition  to  this  sum  he  is  allowed  $5  for  drawing  each  deed,  which 
sum  is  to  be  paid  by  the  purchaser  at  the  sale  and  is  chargeable 
to  him  alone. 

'(Dmidtd  November  12,  1604.) 
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nate  the  character  of  the  action.  It  follows  that  the  referee 
is  not  entitled  to  double  fees  herein. 

I  am  confirmed  in  these  views  by  almost  similar 
language  employed  in  section  3252^  relative  to  additional 
allowances ;  and  by  the  provisions  of  the  statute  of  1869 
relative  to  the  charge  for  *^  drawing  each  deed  of  premises 
sold/'  which  indicates  an  intention  to  permit  the  sale  of 
several  pieces  of  property  under  one  judgment  of  foreclosure 
and  sale. 

But  assuming,  for  argument's  sake,  that  these  views  are 
founded  in  error,  the  referee's  fees  are  nevertheless  assail- 
able in  the  light  of  the  above-cited  statute.  Conceding 
that  he  is  entitled  to  double  fees,  he  can  charge  only  for  the 
following  services :  for  receiving  order  of  sale  and  posting 
notices,  $10;  for  attending  sale,  $10;  for  report  of  sale, 
$5 ;  total  $25. 

There  having  been  no  adjournment,  and  there  being 
no  surplus,  he  cannot  make  a  charge  therefor. 

The  referee  cannot  properly  claim  the  fee  for  drawing 
a  deed  to  the  purchaser  as  that  is  chargeable  to  the  grantee 
(Race  V.  Gilbert,  102  N.  F.,  298) ;  but  as  the  plaintiff  bid 
in  the  property  the  fee  of  $5  for  drawing  each  deed  is 
allowed.  This  brings  up  the  total  amount  to  $30,  and  if 
the  referee  is  allowed  double  fees,  which  I  am  not  prepared 
to  concede,  he  would  not  be  entitled  to  more  than  $60. 

Inasmuch  as  the  referee  has  retained  the  sum  of  $110 
for  his  fees,  when^  as  has  been  shown,  he  is  entitled  at 
most  to  $60,  the  motion  must  therefore  be  granted. 
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Supreme  Court,  Second  Department;    Kings  County 
'       '  "    Special  Term,  December,  1894. 

^66. 

Attorney's  lien — to  what  extends^ enforcement  of. 

An  attorney's  ]ien  npon  his  client's  canse  extends  not  only  to  the 
canse  of  action  bnt  to  all  incidents  in  the  progress  thereof, 
including  its  settlenienti  and  the  amount  agreed  to  be  paid  there- 
upon ;  it  extends  both  to  the  costs  of  the  action  and  to  any 
compensation  due  to  him  for  services  therein  by  agreement,  either 
expresssed  or  implied,  and  fur  these  there  are  not  two  liena 
separately  enforcible,  but  one  indiyisable  lien. 

The  amount  and  extent  of  an  attorney's  lien  for  costs  and  compensa- 
tion for  services  rendered  in  an  action  may  be  determined  upon  a 
summary  application  by  the  attorney  for  the  enforcement  of  hi» 
lien,  upon  moneys  agreed  to  be  paid  in  settlement  of  the  action. 

(Decided  December  11,  1894.) 

Motion  by  Ira  Leo  Bamberger,  attorney  for  the 
plaintiffs  in  this  action,  that  the  court  fix  and  determine 
the  ralue  of  his  legal  services,  as  attorney  and  counsellor** 
at-law,  for  the  plaintiffs  in  this  action  and  in  other  actions 
and  preceedings,  or  refer  it  to  a  suitable  person  as  referee 
to  determine  the  value  of  such  legal  services  and  the 
amount  due  by  the  plaintiffs  to  said  attorney ;  and  why  all 
payments  under  an  agreement  of  settlement  executed  by 
the  parties  to  this  action  should  not  be  stayed,  and  the  sums 
payable  thereunder  paid  into  court,  until  the  amount  due 
by  plaintiff  to  said  attorney  is  fixed  and  determined  and 
fully  paid  out  of  the  moneys  payable  under  said  agreement 
of  settlement  and  for  other  and  further  relief. 

This  action  was  brought  by  the  plaintiffs,  who  are 
theatrical  managers,  against  the  defendant  Lillian  Russell^ 
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an  actress,  to  restrain  her  from  performing  as  an  actress  for 
any  person  other  than  the  plaintiffs,  in  violation  of  a 
contract  made  and  entered  into  between  the  plaintiffs  and 
the  defendant,  whereby,  among  other  things,  the  defendant 
agreed  to  perform  as  an  actress  solely  for  the  plaintiffs 
during  a  period  specified  in  the  agreement. 

A  preliminary  injunction  was  granted  in  the  action  on 
July  17,  1894,  restraining  the  defendant  from  performing 
under  any  other  management  than  that  of  the  plaintiff;  and 
this  injunction,  modified  in  some  respects,  was  continued  in 
August,  1894,  during  the  pendency  of  this  action,  and  an 
appeal  was  taken  by  the  defendant  from  this  order  after 
the  argument  of  the  appeal  but  before  its  decision.  An 
agreement  for  a  settlement  of  the  controversy  was  made 
whereby  Abbey,  Schoeffel  and  Grau  assumed  the  manage- 
ment of  the  defendant,  agreed  to  give  the  plaintiffs 
eight  per  cent,  of  the  gross  receipts  at  the  defendant's  per- 
formance for  thirty-five  consecutive  weeks ;  and  guaran- 
teed that  the  plaintiff 's  share  thereof  should  not  be  less 
than  $500  per  week;  also  gave  plaintiffs  two  notes  for 
$5000,  each  due  respectively  in  thirty  and  sixty  days,  to 
be  applied  in  payment  of  plaintiff's  share  of  the  last  week's 
receipts,  the  injunction  to  be  kept  alive  meanwhile  and  to 
be  enforced  only  in  case  the  contract  of  settlement  was  not 
performed. 

The  terms  of  this  agreement  for  settlement  was  com- 
municated to  the  plaintiff's  attorney,  Mr.  Bamberger,  before 
it  was  consummated,  and  he  immediately  telegraphed  to  the 
plaintiffs  approving  thereof  and  requesting  them  to  have 
the  agreement  of  settlement  and  provide  for  his  compensa- 
tion, and  reserve  for  him  one  fifth  of  amount  to  be  paid  in 
settlement. 

Thereafter  the  agreement  of  settlement  was,  without 
further  consultation  with  the  attorney  or  his  associate  Mr. 
Koepke,  concluded,  and  the  plaintiffs  received  two  notes  for 
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$5000  each.  On  October  20, 1894,  notice  of  the  attorney's 
lien  was  served  upon  the  plaintiff,  upon  the  attorneys  for  the 
defendant  and  upon  Messrs.  Abbey,  Schoeffel  &  Grau, 
stating  that,  in  pursuance  of  section  66  of  the  Code  of  Civil 
Procedure,  Mr.  Bamberger  claimed  a  lien,  as  attorney  for 
the  plaintiffs,  to  the  extent  of  $5500,  upon  the  cause  of 
action  herein,  and  upon  other  proceedings  that  upon  the 
moneys  paid  and  to  be  paid  to  them  under,  and  by  virture 
of,  a  contract  of  settlement  dated  September  20,  1894, 
executed  by  the  firm  of  Abbey,  Schoeffel  &  Grau  and  the 
plaintiffs  and  the  defendants;  also  for  a  fprther  claim, 
amounting  to  $2475,  for  services  rendered  in  twelve  other 
proceedings,  set  forth  at  length  in  said  notice  but  which 
were  not  in  any  way  connected  with  the  present  action,  to 
some  of  which  the  plaintiff,  Canary,  alone,  was  a  party  or 
interested ;  and  to  others  both  plaintiffs  were  parties.  These 
two  liens  this  motion  intends  to  enforce. 

Abbey,  Schoeffel  &  Grau  appeared  upon  this  motion 
and  presented  an  affidavit  in  which  they  admitted  the 
making  of  the  settlement,  and  stated  that  they  are  ready  to 
pay  the  moneys  due  thereunder,  as  soon  as  the  same  may 
become  due,  as  the  Court  may  direct,  and  ask  the  Court  to 
make  a  prooer  direction  with  respect  thereto. 

Ira  Leo  Bamberger  and  Herman  F,  KoepJce,  for 
Attorney  and  motion. 

Where  a  dispute  arises  between  an  attorney  and  a 
client  concerning  the  amount  of  the  former's  charges  for 
services  performed  in  an  action,  the  Court,  upon  motion 
therein,  may  refer  to  a  referee  to  hear  and  determine  the 
subject  in  controversy  and  report  to  the  Court  (AmsdcU 
V.  Martin,  20  N.  Y.  Weekly  Dig.,  371 ;  Brown  v.  Mayor, 
9  Hun.^  589 ;  In  re  Knapp,  85  N.  T.,  288 ;  Taylor  Iron  & 
Steel  Co.  V.  Higgins,  80  N.  Y.  Supp.j  746;  Reavey  r. 
Clark,  9  N.  Y.  Supp.y  218 ;  Commercial  Tel.  Co.,  v.  Smith, 
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10  N.  Y.  Supp.y  434;  Goodrich  v.  McDonald,  112  N.  T. 
157 ;   Koster  v.  The  Greenpoint  Ferry  Co.,  5  Civ.  Pro.^ 
146 ;  Boyle  v.  Boyle,  12  N.  E.  Bep.^  709 ;  Randall  v.  Vaa 
Wagenen,  115  K  F.,  532 ;  Tullis  r.  Bushncll,  65  How.  Pr.^ 
467;    McCabe  v.  Fogg,  60   How.  Pr.,  488;  Whittaker  v. 
R.  R.,  54  N.  Y.  Superior^  8 ;    Gallison  v.  Rawak,  3  Supp.^ 
803 ;  Murray  v.  Jibson,  22  Hun.^  388).     The  attorney  has. 
a  lien  apon  the  fund  in  this  action  for  a  general  balance 
due   him   by  the  plaintiffs    (Bowling  v.   Todd,  64    Barh.j 
146;    Affirmed,   52   N.    F.,  489;     Scott   v.   Darling,   29 
Atlantic   Rep^  994;    Machine    v.  Bouttelle,  56   Vtj  570^. 
578 ;  Schwartz  v.  Jenney,  21  Hun.j  33 ;  In  the  matter  of 
H.,  an  attorney,  87  N.  F.,  525;  Ward  v.  Craig,  87  N.  Y.^ 
560).'    No  notice  of  lien   is  necessary    (Casucci   v.  Alle- 
gheny, 20  N.  Y.  Supp.j  343 ;  Washburn  v.  Mott,  12  N.  Y. 
Supp.j  11 ;  Williams  v.  Ingersoll,  89  N.  F.,  508),  and  the 
attorney  may   proceed  with    action  without   leave  of  the- 
Court  (Minto  v,  Baur,  6  N.  Y.  Supp.j  444).     In  the  abscnce- 
of  an  agreement,  the  attorney  is  entitled  to  recover  what 
his  services  were  worth  (Van  Every  t?.  Adams,  42  Superior 
Ct,  126 ;  Starin  v.  Mayor,  106  N.  F.,  88),  and  he  is  entitled 
to  payment  of  his  services  as  they  are  rendered  (Sessions 
V.  Palmeter,  26  N.  Y.  Supp.,  1076),  the  costs  and  the  extra 
allowance    belong   to   the   attorney    (People   v.    Common 
Council,  etc.,  28  N.  F.  Supp.y  158).     The  moving  papers^ 
show  that  the  determination  of  the  attorney's  claim  involves^ 
the  examination  of  a  long  account.     Irrespective  of  that 
consideration,  we   have    shown   that   he   is  entitled   to  a 
reference  in  this  action.     The  client  cannot  claim  a  right 
to  trial  by  jury   (Ackerman  v.  Ackerman,   14  Abb.y  23 ; 
Brown   v.    Mayor,  11   Hun.^  23),  nor   can   the   attorney 
(Kuhne  v.  Daly,  23  Hun.,  282 ;    Matter  of  Fink,  6  DoZy,. 
116). 

Howe  dt  Hummelj  for  plaintiffs,  opposed. 
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Cited  in  support  of  contention  that  the  court  has  no 
jurisdiction  to  adjust  the  amount  of  the  attorney's  fees  in  a 
summary  way  on  the  attorney's  application  (Dimick  v. 
Cooley,  3  Civ.  Pro.y  141 ;  Haight  v.  Holcomb^  16  How.  Pr.y 
173 ;  Fox  V.  Fox,  24  Id.y  409). 

Olifij  Rives  dk  Montgomery^  for  defendant,  and  Abbey^ 
Schoeffel  &  Grau. 

Gatnor,  J. — The  lien  of  attorneys  upon  judgments 
recovered  by  them,  and  the  proceeds  thereof,  did  not  have 
its  origin  in  any  statute.  It  grew  out  of  the  relation  of 
attorney  and  client,  and  the  injustice  of  allowing  a  client 
to  take  the  proceeds  of  his  attorney's  work  and  skill 
without  paying  him  therefor.  As  was  said  in  one  case,  the 
lien  was  invented  to  protect  attorneys  from  the  knavery  of 
clients.  The  method  of  enforcing  the  lien  was  by  a 
proceeding  in  the  action  itself.  The  money  was  required 
to  be  paid  into  court,  and  was  held  until  the  amount  due  ta 
the  attorney  was  ascertained  and  paid  thereout  (Goodrich 
V.  McDonald,  112  N.  Y.y  157).  It  is  true  that  when  the 
said  lien  of  attorneys  had  its  origin,  and  for  a  long  time 
thereafter,  the  compensation  to  attorneys  was  regulated  by 
statute,  and  the  only  fees  and  charges  which  they  could 
enforce  were  those  prescribed  by  statute,  so  that  the  lien 
was  for  such  fees  and  charges  only.  By  the  first  Practice 
Code  of  this  State,  the  statutes  (2  B.  S.j  pp.  623-31)  which, 
constituted  the  fee  bill  were  repealed,  and  it  was  also 
indicated  that  '^  all  rules  and  provisions  of  law  restricting 
or  controlling  the  right  of  a  party  to  agree  with  an  attorney,, 
solicitor  or  counsel  for  his  compensation  are  repealed;  and 
hereafter  the  measure  of  such  compensation  shall  be  left  to 
the  agreement,  express  or  implied,  of  the  parties."  It  was 
also  provided,  however,  that  "  there  may  be  allowed  to  the 
prevailing  party,  upon  the  judgment,  certain  sums  by  way 
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of  indemnity  for  his  expenses  in  the  action;  which 
allowances  are  in  this  act  called  costs  "  (Code  Pro,y  ^  303). 
It  will  be  observed  that  nothing  was  here  said  concerning 
any  lien  of  attorneys.  It  has,  however,  been  uniformly 
held  that  such  lien  continued.  Whatever  controversy 
there  has  been  on  the  subject  has  been  in  respect  of  the 
extent  of  the  lien  and  the  method  of  its  enforcement.  It 
would  be  waste  of  time  to  discuss  the  cases  which  have 
arisen  concerning  the  extent  of  the  lien — whether  it 
covered  taxable  costs  only,  or  also  included  the  compensa- 
tion agreed  upon ;  for  in  1889  our  present  Practice  Code 
was  so  amended  that  for  all  compensation  arising  out  of 
agreement  the  attorney  ^^  has  a  lien  upon  bis  client's  cause 
of  action  or  counterclaim,  which  attaches  to  a  verdict, 
report,  decision  or  judgment  in  his  client^s  favor^  and  the 
proceeds  thereof  in  whosesoever  hands  they  may  come ; 
and  cannot  be  affected  by  any  settlement  between  the 
parties  before  or  after  judgment  ^  {Cade  Civ.  Pro.y  %  66). 
These  words  are  comprehensive  enough  to  cover  the  cause 
of  action  and  all  incidents  in  the  progress  thereof, 
including  its  settlement  and  the  amount  agreed  to  be  paid 
thereupon,  which  is  the  case  now  in  hand.  A  settlement 
has  been  agreed  upon,  the  defendant  to  pay  a  sum  of 
money  therefor.  Her  present  managers  are  ready  to  pay 
the  money  and  appear  in  this  proceeding  only  to  submit  to 
any  order  the  court  may  make.  It  is  objected  that  the 
court  may  not  in  this  application  in  the  action  itself,  thus 
stop  the  money  in  transitUj  determine  the  amount  due  to 
the  attorney  for  the  plaintiffs  on  quantum  meruit^  and  pay 
him  out  of  the  fund,  but  that  he  must  be  left  to  bring  an 
action  for  his  services,  in  which  the  defendants  therein 
(the  plaintiffs  herein)  will  be  entitled  to  a  jury  trial.  If  an 
action  were  brought  by  the  attorney  to  enforce  his  lien — 
for,  as  we  have  seen,  he  has  a  lien  by  express  statute — the 
vdefendants  therein  would  not  be  entitled  to  a  jury  trial ;  so 
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that  objection  need  not  be  considered.  The  only  question 
is  whether  the  attorney's  lien  may  he  enforced  in  the  action 
itself.  As  we  have  seen,  that  was  the  method  of  enforcing 
it  when  fee  bills  existed,  and  measured  the  compensation 
of  attorneys.  It  would  not  be  suggested  that  that  has  not 
also  been  the  method  in  respect  of  taxable  costs.  It  seems 
to  me  to  follow  that  it  is  also  a  proper  method  in  respect  to 
compensation  agreed  upon ;  for  there  are  not  two  liens,  one 
for  taxable  costs  and  one  for  compensation,  to  be  enforced 
syparately,  but,  on  the  contrary,  there  is  only  one 
indivisible  lien.  The  lien  which  has  long  existed  in  favor 
^f  attorneys,  was  by  the  said  Code  amendment  extended 
unmistakably,  and  so  as  to  do  away  with  doubt  or  contro- 
versy, to  any  compensation  due  to  the  attorney  by  agree- 
ment, express  or  implied.  It  is  the  same  lien  in  character 
.and  in  equitable  conscience  which  existed  under  the  fee 
bill,  only  extended  to  meet  the  changed  relations  of 
4ittomey  and  client,  in  that  they  are  permitted  to  agree 
upon  whatever  compensation  to  the  attorney  they  please. 
The  motion  is  therefore  granted,  the  court  to  take 
testimony  at  some  convenient  time ;  or  a  reference  may  be 
taken  if  the  parties  agree  to  it.  The  money  may  be  paid 
into  the  Kings  County  Trust  Company  to  the  credit  of 
the  action,  to  await  further  order.* 

«  The  order  entered  on  this  decision  after  reciting  the  papers  used, 
and  the  names  of  connael  appearing  continued  as  follows 

''  Ordered^  that  the  said  motion  he,  and  the  same  hereby  is,  in  all 
respects  granted. 

**  It  is  further  ordered,  that  all  proceedings  nnder  or  on  the  settle- 
ment of  the  cause  of  action  made  herein  by  the  defendant,  Lillian 
KuBScll,  and  by  the  said  Abbey,  Schoeffel  <&  Grau,  with  the  plaintiff, 
Thomas  Canary  and  George  W.  Lederer,  be,  and  the  same  are  hereby 
stayed,  and  that  all  moneys  received,  paid,  payable,  or  to  be  herein- 
after paid,  under  or  by  virtue  of  the  said  settlement  be  deposited 
within  two  days  after  service  of  a  copy  of  this  order  on  said  A.  H. 
Hnlhmell  and  on  Messrs.  Clin,  Rives  &  Montgomery,  attorneys  for 
defendant  and  for  Abbey,  Schoeff^el  &  Grau,  in  the  Kings  County  Trust 
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C^Hnpaiiyt  In  tbe  City  of  Brooklyn,  and  that  the  parties  to  thia  action 
and  said  Abbey,  Schoeffel  &,  Gran,  are,  and  each  of  them  is  hereby 
directed  forthwith  to  pay  over  and  deposit  the  said  moneys  m  the  said 
Kings  County  Trost  Company,  within  two  days  after  a  service  of  a 
copy  of  this  order  on  the  said  A.  H.  Hummell  and  the  said  01  in,  Rives- 
&  Montgomery. 

**Jt  18  further  ordered^  that  this  coart,  at  a  Special  Term  thereof, 
to  be  held  by  the  Jnstice  deciding  this  motion,  on  eight  days  notice  to 
th )  said  A.  H.  Hummell  and  Olin,  Bives  &  Montgomery,  take  proof  of 
the  value  of  the  legal  services  rendered  by  said  Ira  Leo  Bamberger  to 
the  plaintiffs  and  of  the  disbursements  made  or  incurred  by  the  said 
Ira  Leo  Bamberger  for  and  in  behalf  of  the  plamtiflGB. 

**It  i$  further  ordered,  in  the  event  that  the  plain tiffe  desire  a 
refiarence  to  determine  the  value  of  the  said  legal  services  and  the 
amount  of  said  disbursements,  instead  of  a  trial  by  the  court  at 
Special  Term,  as  aforesaid,  and  signify  such  desire  by  a  notice  in 
writing  served  upon  the  said  Ira  Leo  Bamberger,  within  two  days 
after  the  service  of  a  copy  of  this  order  on  the  said  A.  H.  Hummell, 
that  it  be  referred  to  M.  L.  Towns,  attorney  and  counsellor-at-law,  as- 
sole  referee,  to  try,  hear  and  determine  the  value  of  said  legal  services 
and  the  amount  of  said  disbursements,  and  the  said  M.  L.  Towns,  Esq., 
s  hereby  appointed  sole  referee  to  hear,  try  and  determine  the  said 
value  of  the  said  legal  services  and  the  amount  of  the  said  disburse- 
ments, and  that  said  reference  before  said  referee  proceed  on  eight 
days'  notice. 

'*  It  %8  further  ordered,  that  the  value  of  the  said  legal  servicea 
and  the  amount  of  the  said  disbursements,  as  fixed  and  determined  by 
the  court  or  the  said  referee,  as  the  case  may  be,  be  paid  to  said  Ira  Lea 
Bamberger,  out  of  the  moneys  received,  paid,  or  payable  under  or  by 
virtue  of  the  said  settlement  and.  deposited  as  aforesaid,  in  the  Kings. 
County  Trust  Company  and  that  the  balance  in  said  Trust  Company 
remaining  after  the  payment  of  the  amount  fixed  by  the  court  or  the 
said  referee,  and  of  the  costs  and  expenses  of  the  said  reference,  b» 
then  and  thereafter  paid  to  the  said  plaintiffs  or  their  duly  authorized 
attorney.  **  Enter, 

"  W.  J.  G." 
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In  re  CITY  OF  BROOKLYN  v.  THE  LONG  ISLAND 

WATER  SUPPLY  COMPANY. 

Supreme  Court,  Second  Department,  Kings  County, 

Special  Term,  December,  18d4. 

'^^  3240,  3252,  3372. 

Allowanc^—pinDer  or  Court  to  grant  in  condemnation  proceedings  taken 

under  special  Statute 

In  a  proceeding  to  condemn  and  take  for  public  use  the  property  and 
franchise  of  a  corporation  instituted  and  conducted  under  a  special 
statute  which  does  not  provide  for  the  granting  of  any  costs  or 
additional  allowance,  the  court  may  grant  an  aditional  allowance 
to  the  property  owner. 

Rennselaer  &  Saratoga  County  Bank,  v.  Davis  (65  X.  Y.y  155);  Matter  of 
Holden  (120  X.  Y.,  89),  distinguished  and  not  followed. 

{Decided  December  15, 1894.) 

Motion  by  the  Long  Island  Water  Supply  Co.  for 
additional  allowance. 

This  proceeding  was  taken  by  the  City  of  Brooklyn 
to  condemn  and  take  for  public  use  the  property  and 
franchise  of  the  Long  Island  Water  Supply  Company,  a 
domestic  corporation  organized  under  the  Water  Com- 
pany's Act  and  having  at  the  time  of  the  commencement 
of  this  proceeding  a  contract  giving  it  the  exclusive  ri^ht 
to  supply  the  town  of  New  Lots  with  water  for  the  term 
of  25  years,  from  the  15th  day  of  September,  1891.  The 
proceeding  was  taken  under  a  special  act  authorizing  it 
«nd  providing  in  detail  with  respect  thereto  contained  in 
Chapter  481  of  the  Laws  of  1892. 

The  Commissioners  appointed  in  the  proceeding  con- 
<lemning  the  property  awarded  the  defendant  the  sum  of 
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$570,000.  This  award  was  set  aside  at  special  term 
before  the  decision  of  the  special  term  was  reversed  upon 
appeal  by  the  general  term,  and  the  decision  of  the 
general  was  confirmed  upon  appeal  by  the  Court  of 
Appeals.  The  judgment  of  the  general  term  reversed 
the  determination  of  the  special  term,  providing,  among 
other  things,  '^  that  the  Long  Island  Water  Supply  Com- 
pany, the  defendant  herein,  recover  its  costs  and  disburse- 
ments of  this  proceeding  ;  to  bo  taxed  without  prejudice  to 
the  said  detendant's  application  hereinafter  to  the  special 
term  of  this  Court  for  any  such  allowance  of  costs  as  such 
defendant  may  by  law  be  entitled  to." 

The  special  act  under  which  the  proceeding  was. 
taken  follows  in  most  respects  the  Chapter  of  the  Code  of 
Civil  Proceedure  relating  to  condemnation  proceedings,  as 
far  as  and  to  provide  in  any  manner  respecting  the  rights 
of  the  parties  to  costs  and  allowances. 

It  does,  however,  provide  for  the  conpensation  of  the 
commissioners  (sec.  9),  at  the  end  of  section  12  provides 
"  that  all  necessary  expense  of  the  proceedings  herein 
authorized  shall  be  paid  by  the  Comptroller  upon  vouchers 
certified  by  the  Commissioner  of  Public  Works  and 
approved  by  the  Mayor,  out  of  "the  water  sinking 
fund." 

Wm.  C.  De  Witt  and  Thomas  E.  PearsaUy  for  the 
Long  Island  Water  Supply  Co.  and  motion. 

Under  the  former  practice  an  extra  allowance  was  not 
granted  in  condemnation  proceedings.  Since  the  adoption 
of  the  Chapter  23  of  the  Code  of  Civil  Procedure,  which 
took  efiect  May  1,  1890  (see  section  3364  of  the  Code),  the 
Court  is  empowered  in  condemnation  proceedings  to  grant 
an  extra  allowance  of  costs,  not  exceeding  five  per  centum 
upon  the  amount  awarded,  section  3372  of  the  Code.     .     » 
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Since  the  Code  now  allows  extra  allowance  in  condem- 
nation proceedings  it  should  be  granted  herein,  notwith- 
standing the  special  act  is  silent  upon  the  question,  for 
which  has  been  held  in  the  case  of  an  act  which  was  silent 
as  to  granting  extra  allowance  ;  that  such  extra  allowance 
should  be  granted  under  the  provisions  of  the  Code  provid- 
ing for  allowances.  (See  Lowson  v,  Reilly,  13  Civ, 
Pro.,  240.) 

The  provisions  of  section  3372  are  to  be  liberally 
construed.  (See  Matter  of  Lake  Shore  R.  R.  Co.,  40  State 
Rep,  360 ;  U.  S.  v.  Engerraan,  27  Abb.  N.  (7.,  141 ;  St. 
Lawrence  R.  R.  Co.  v,  de  Camp,  52  State  Bep.y  10.) 

Albert  G.  McDonald^  corporation  counsel,  opposed. 

Unless  the  provisions  of  the  condemnation  law, 
sections  3357-3384,  Code  of  Civil  Procedure,  are  applicable 
to  this  proceeding,  the  Court  has  no  power  to  grant  an 
allowance.  The  conditions  upon  which  power  is  granted 
to  the  Court  to  grant  an  allowance  under  the  condemnation 
law  will  be  found  in  section  3372  Code  of  Civil  Procedure. 

This  proceeding  is  not  regulated  by  the  provisions  of 
the  Code  of  Civil  Procedure  known  as  Condemnation  Law. 
The  condemnation  was  effected  under  chapter  481,  laws 
of  1892.  This  act  provides  in  detail  for  the  procedure  and 
expenses  of  the  condemnation  proceedings ;  it  is  in  itself  a 
complete  volume  of  procedure  j  it  does  not  by  terms  or 
implication  render  the  provisions  of  the  condemnation  law  in 
the  Code  applicable.  The  provisions  of  the  Code  relating 
to  certioraries  were  held  not  applicable  to  certioraries 
issued  under  the  act  of  1880,  chapter  269,  to  review 
assessments,  the  act  providing  in  itself  a  scheme  of  pro- 
cedure and  not  by  express  terms  making  the  provisions  of 
the  Code  applicable  (People  ex  rel  Church  v.  Board  of 
Assessors,  106  N,  Z,  671). 
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If  the  foregoing  proposition  be  correct,  the  only  other 
provision  of  the  Code  under  which  any  contention  for  an 
allowance  can  be  made  is  section  3240  Code  of  Civil 
Procedure 

An  allowance  may  not  be  awarded  under  the  provisions 
of  3240  of  the  Code  of  Civil  Procedure  {In  re  Simpson,  26 
Hun.j  459 ;  In  re  Rensselaer  v.  Davis,  55  N.  Y.,  145). 

CuLLEN,  J. — There  can  be  no  question  that  an  allow* 
ance  should  be  made  to  the  defendant  for  defending  the 
proceedings  to  acquire  its  property,  provided  the  Court 
has  power  to  make  such  an  allowance.  I  think  that  the 
Court  has  the  power. 

Under  Section  3240  of  the  Code,  costs  in  a  special 
proceeding  where  they  are  not  specially  regulated  may  be 
allowed  to  any  party  at  the  rates  allowed  for  similar 
proceedings  in  an  action. 

In  Rensselaer  &  Saratoga  County  Bank  v.  Davis  (55 
N.  y.  155),  it  was  held  that  the  right  to  grant  extra  allow- 
ances was  confined  solely  to  actions  and  could  not  be 
granted  in  special  proceedings. 

In  the  matter  of  Holdcn  (126  N.  Y.  589),  that 
doctrine  has  been  reiterated  emphatically. 

But  since  the  time  when  the  two  decisions  cited  were 
made  the  Code  has  been  altered  by  adding  thereto  the 
chapter  called  the  Condemnation  Law.  By  this  addition, 
section  3372,  the  Court  is  expressly  authorized  to  grant 
to  the  property-owner  an  additional  allowance  not  exceed- 
ing five  per  cent,  on  the  amount  awarded.  This  change 
in  the  law  has,  in  my  judgement,  abrogated  the  efi^ect  of 
these  decisions,  so  far  as  it  relates  to  proceedings  to 
condemn  land,  even  as  to  those  wliich  are  not  taken  under 
the  particular  provisions  of  the  law  cited.  The  Condemna- 
tion Law  is  general.  It  was  intended  by  it  to  reverse  the 
rule  announced  by  the  Court  which  forbade  allowances  in 
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such  proceedings  and  to  enact  a  new  rule — To  witj  the 
allowance  of  an  indemnity  to  the  land-owner  for  the 
expenses  of  his  defense  (Matter  of  Lake  Shore  R.  R. 
Co.,  48  St.  Rep.,  290). 

If  costs  can  be  awarded  the  respondent  at  all,  it  seems 
to  me  it  should  be  such  costs  as  are  allowed  by  the  Code 
in  cases  most  similar  to  the  one  in  hand. 

This  is  only  answered  by  saying  that  section  3240 
of  the  Code  assimilates  the  costs  to  those  of  actions,  and 
that  proceedings  under  the  Condemnation  Law  are  not 
actions,  but  special  proceedings.  But  though  commenced 
by  petition  and  notice,  the  Code  makes  condemnation 
proceedings  practically  an  action.  Judgment  is  to  be 
entered  therein  and  provisions  for  the  conduct  of  actions 
are  made  to  apply  to  it. 

I  think  the  argument  too  technical  which  would  give 
the  respondent  his  costs  as  in  an  action  and  deny  his  right 
to  an  allowance  as  in  condemnation  proceedings. 

Application  granted.  I  will  hear  the  parties  as  to 
the  amount. 


ROMAINE,   et  al,   Appellants,   v.   BREWSTER, 

Respondent. 

N.  Y.  Court  of  Common  Pleas,  General  Term, 

November,  1894. 

^§  501,  3191. 

Appeal— from  City  Court  of  New  York  to  Court  of  Common  PUaa 
^oounter'Claim  for  constructive  eviction  in  action  for  rent, 

JL  flDal  jndgment  npon  a  decision  overrnling  a  demurrer  to  a  counter- 
claim  set  up  in  an  answer  is  unauthorized  and  erroneous.  The  only 
proper  judgment  is  an  interlocutory  judgment  and  an  appeal  will 
not  lie  from  the  City  Court  of  New  York  to  the  Court  of  Common 
Pleaa. 
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In  an  action  to  recover  the  rent  of  real  property,  a  counter  claim  for 
damages  cauaed  by  tbe  untenantable  condition  of  tbe  premises  ia 
not  properly  pleaded  where  there  is  not  an  allegation  of  a 
covenant  in  the  lease  for  quiet  enjoyment.  The  caur>e  of  action 
pleaded  aa  a  counter-claim  m  the  absence  of  such  allegation  being 
ex  delictOy  and  not  arising  out  of  the  contract  or  transaction  set 
forth  in  the  complaint  -i.  «.,  the  lease,  when  connected  with  the 
subject  of  the  action— the  rent  reserved- 

(Decided  Xor ember  5 f  1894. )« 

Appeal  bj  the  plaintiff  from  a  final  judgment  of  the 
general  term  of  the  City  Court  of  New  York  reversing  a 
judgment  of  the  special  term  sustaining  a  demurrer  to  the 
defendant's  counter-claim. 

The  facts  appear  in  the  opinion. 

Herman  W.  SchmitZy  for  plaintiffs,  appellant. 
E.  Lawrence  Godkhiy  for  defendant,  respondent 

BisCHOFP,  J. — To  an  action  upon  his  covenant  to  pay 
rent  under  a  lease  of  an  apartment  in  the  plaintiffs' 
apartment  house,  the  defendant,  besides  pleading  his 
eviction  from  and  abandonment  of  the  demised  premises 
before  the  accrument  of  the  installments  of  rent  sued  for, 
interposed  a  counter-claim  for  damages  alleged  to  have 
resulted  from  the  eviction.  The  plaintiffs  demurred  to 
the  counter-claim  on  the  ground  that  it  did  not  arise  out 
of  the  contract  or  transaction  set  forth  in  the  complaint 
as  the  foundation  of  the  plaintiffs'  claim,  and  was  not  con- 
nected with  the  subject  of  the  action.  {Code  Civ.  Pro,y 
§  501,  subd.j  1). 

At  special  term  of  the  Court  below  the  demurrer  was 
sustained,  but  at  general  term  the  defendant  had  judgment 
for  reversal,  with  costs  against  the  plaintiffs,  and  from  that 
judgment  the  plaintiffs  have  appealed  to  this  Court. 

The  judgment  under  review  awards  costs  against  the 
plaintiffs,  payment  whereof  may  be  enforced  by  execution. 
It  is  final  in  form,  and  so  appealable  to  us.  A  final  judg- 
ment, however,  upon  a  decision  overruling  a  demurrer,  is 
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unauthorized  and  erroneous.  It  must  therefore  be  reversed^ 
and  the  parties  should  cause  the  proper  judgment  to  be 
entered  in  the  Court  below.  The  only  proper  judgment  is 
an  interlocutory  judgment,  and  from  it  no  appeal  will  lie  to 
this  Court.     (Biershenk  v.  Stokes,  18  N.  Y.  Supp.  854). 

It  may  perhaps  be  to  the  advantage  of  the  litigants 
here  to  say  that  the  decision  at  general  term  of  the  Court 
below  was  error.     The  allegations  of  the  answer  respecting 
the  counter-claim  nowhere  make  mention  of  a  covenant  of 
quiet  enjoyment,  expressed  or  implied,  as   having   been 
entered  into  by  the  plaintiffs,  nor  is  any  breach  of  any  such 
covenant  assigned  as  the  foundation  of  the  counter-claim. 
The  answer  admits  the  execution  and  delivery  of  the  lease 
mentioned  in  and  annexed  to  the  complaint,  and  then,  in 
substance,  alleges  that  the  plaintiffs,  owing  to  their  neglect 
to  keep  the  part  of  the  building  of  which  they  retained 
possession  and  control  in  a  proper  condition  and  state  of 
repair,  had  caused  a  nuisance  to  be  created  and  maintained 
on  the   premises,  whereby   the  apartment   leased   to   the 
defendant  became  untenantable,  and  he  was  compelled  to 
remove   therefrom   (Bradley  v.  De   Goicouria,    12   Dalj/y 
393 ;  Tallman  v.  Murphy,  120  N.  F.,  351,  24  N.  E.,  716  j 
Tallman  v.  Earle,  3  Misc.  Rep.,  76,  23  N.  Y.  Supp.j  17  j 
Duff  v.  Hart,  {Com.  PI  N.  Y.)  16  N.  Y.  Supp.y  163.)     In 
the  absence,  therefore,  of  allegations  essential  to  a  cause  of 
action  ex  contractu,  it  must  be  assumed  that  the  cause  of 
action  intended  to  be  asserted  is  ex  delicto,  the  allegations 
being  sufficient  for  that  purpose.     Treating  the  counter- 
claim as  ex  delicto,  it  cannot  be  said  to  have  arisen  out  of 
the  contract  or  transaction  set  forth  in  the  complaint — i,  e., 
the   lease.     Nor  is  it  connected  with   the  subject  of  the 
action — ^the  rent  reserved.     (Edgerton  v.  Page,  20  N.   Y. 
281,  285).     The  judgment  should  be  reversed,  with  costs. 

BoOKSTAVER,  P.J.,  AND  Prtor,  J.,  concurred. 
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STILLWATER,  Appellant,  v.   STILLWATER. 

Respondent. 

Supreme  Court,  Second  Department,  General  Term, 

October,  1894. 

^  723,  724,  738. 

Offer  of  judgment—power  of  court  to  amend  after  acceptance. 

After  an  offer  of  Judgment  has  been  made  and  accepted  and  the  judg- 
ment entered  thereon  paid,  the  Conrt  cannot  open  the  judgment 
and  permit  an  amendment  of  the  offer.  The  offer  and  its 
acceptance  constitute  a  contract  which  the  Court  cannot  on 
motion  set  aside  or  change  without  the  consent  of  both  parties. 

{Decided  October  26,  1894.) 

Appeal  by  the  plaintiff  from  an  order  of  the  special 
term  amending  an  offer  of  judgment  made  by  the  defendant 
and  accepted  by  the  plaintiff. 

The  facts  arc  stated  in  the  opinion. 

i?.  E,  and  A.  J.  Prime  c&  BumSf  for  plaintiff, 
appellant. 

John  F,  Brennatij  for  defendant,  respondent. 

Dtkman,  J. — This  is  an  appeal  from  an  order  amend- 
ing the  defendant's  offer  of  judgment,  and  the  judg- 
ment entered  on  such  offer,  and  the  acceptance  thereof. 
The  complaint  in  the  action  alleges  that  in  June,  1875,  the 
grandfather  of  the  plaintiff  deposited  in  the  Yonkers  Sav- 
ings Bank  $1,500,  in  the  name  of  Benjamin  W.  Stillwell, 
in  trust  for  James  M.  Stillwell,  the  plaintiff,  and  delivered 
the  bank  book  to  the  defendant,  in  trust  for  the  plaintiff; 
And  the  defendant  agreed  to  hold  the  book,  money,  funds, 
and  accumulations  for  the  plaintiff,  and  the  understanding 
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If  as  that  the  money  was  to  constitute  a  fund  whereby  the 
plaintiff  would  be  enabled  to  build  on  lands  which  the 
grandfather  would  thereafter  give  to  the  plaintiff^  and  that 
the  principal  and  accumulations  of  interest  should  be  paid 
to  the  plaintiff  when  he  should  arrive  at  full  age  ;  that  the 
plaintiff  did  arrive  at  full  age  on  the  8th  day  of  February, 
1893 ;  and  that  thereafter  the  plaintiff  requested  and  also 
demanded  the  money  from  the  defendant,  and  he  refused 
to  pay  it  over.  This  suit  was  then  commenced,  and  the 
defendant  answered  on  May  24,  1893,  and  the  next  day 
served  a  written  offer  to  allow  judgment  against  him  for 
$3,252.60,  and  interest  at  4  per  cent,  and  costs,  which 
offer  was  accepted  the  same  day.  Judgment  was  entered 
OB  the  offer  and  acceptance.  The  defendant,  after  the 
acceptance  of  the  first  offer,  discovered  what  he  claims 
was  a  mistake,  and  served  a  second  offer  for  $100  less 
than  the  first,  claiming  a  mistake  in  that  amount,  with 
notice  of  withdrawal  of  the  first  offer.  Plaintiff's  attorney 
then  served  a  notice  that  the  first  offer,  having  been 
accepted,  could  not  be  withdrawn,  and  calling  upon  the 
attorney  for  the  defendant  to  move  promptly  for  the  relief 
to  which  he  might  deem  himself  entitled.  The  defendant 
did  not  move,  and  the  plaintiff  then  made  a  motion  at  the 
special  term;  and,  after  hearing  thereat,  an  order  was 
made  setting  aside  the  service  of  the  first  offer,  unless  the 
plaintiff  should  stipulate  to  reduce  the  judgment  by  $100, 
and  granting  costs  of  motion  to  the  plaintiff.  The  stipula- 
tion to  reduce  the  judgment  was  made  and  filed.  The 
defendant  paid  the  judgment  June  3,  1893,  and,  in  July 
thereafter,  claims  to  have  discovered  this  mistake  in  the 
offer,  but  made  no  motion  to  correct  it  or  to  obtain  any 
relief  until  the  middle  of  December,  1893,  and  then  made 
a  motion  at  the  special  term  to  amend  the  offer  and  judg- 
ment so  as  to  reduce  the  amount  $200,  besides  the  $100 
diedncted  by  the  stipulation  already  mentioned,  and  such 
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an  order  was  made.     The  plaintiff  has  appealed  from  that 
order,  and,  in  our  view,  it  was  erroneous. 

The  offer  and  acceptance  constituted  a  contract  which 
the  court  could  not  set  aside  on  motion.  It  was  equally 
powerless  to  order  or  frame  an  amendment  that  would 
operate  to  change  a  contract,  without  the  consent  of  both 
parties.  The  contract  made  by  the  offer  and  acceptance 
by  the  parties  required  the  agreement  of  both  parties  to 
make  it  effectual.  The  contract  became  executed  when, 
in  the  month  of  June,  1893,  the  judgment  upon  the  offer 
and  acceptance  was  fully  paid  and  satisfied.  It  is  unnec- 
essary to  decide  here  what  course  should  have  been  pur- 
sued on  the  part  of  the  defendant  in  case  an  error  had 
crept  into  his  offer,  but  the  order  of  the  special  term  com- 
pelled the  defendant  to  deduct  $200,  besides  the  $100 
educted  by  the  stipulation  which  the  plaintiff  made — that 
is  plainly  erroneous,  and  the  order  should  be  reversed 
with  $10  costs  and  disbursements. 

Brown,  P.  J.,  and  Cullen  J.,  concurred. 


SEBRING,  Respondent  r.  STRYKER,  Appellant. 
County  Court  op  Steuben  County,   November,  1894. 

^§  426,  869,  2878,  2969. 

JService  of  summons — privilege  of  witness— evidence  as  to  testimony  in 

another  action. 

A  perHon  who  is  served  as  an  officer  of  a  corporation  with  a  snbpcBna 
dnces  tecanif  and  who,  in  compliance  therewith,  comes  into  Juris- 
diction of  a  Justice's  court  without  his  county,  for  the  purpose 
of  producing  books  and  identifying,  is  privileged  from  service  of 
a  summons  issued  out  of  such  Justice's  court,  notwithstanding  he 
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conld  have  obeyed  the  subpoBna  by  sending  the  books  Into  the 
county  by  the  hand  of  a  subordinate  officer  or  employee. 

A  person  who  is  privileged  from  the  service  of  a  summons  while 
within  the  juris<Uction  of  a  court,  because  he  came  there  in 
obedience  to  a  subpoena  duces  tecum,  issued  in  an  action  triable 
within  the  county,  may  waive  the  objection  to  the  service  made 
in  violation  of  such  privilege,  and  he  does  so  when  he  fails  to 
object  on  the  return  day  named  in  the  summons  and  the  service 
thereof,  but  instead  comes  to  trial  and  denies  the  objection  is 
upon  appeal  from  a  judgment  rendered  in  the  action. 

Day  V.  Harris  (20  Civ.  Fro.,  225),  Sanders  v.  Harris  (20  Civ.  Pro.^ 
258),  Protsch  r.  Schlicht  (2  N.  Y.  St.  Rep.,  871)  followed. 

Testimony  given  by  a  party  or  witness  upon  the  trial  of  an  action 
may  be  proven  upon  the  trial  of  another  action  by  a  witness 
who  heard  it,  and  who  can  give  the  substance  thereof.  It  is  not 
necessary  to  prove  it  by  the  minutes  of  the  court,  nor  that  the 
witness  should  be  able  to  testify  to  the  exact  language. 

In  reviewing  proceedings  of  justices  of  the  pejice  the  courts  regard 
them  with  marked  indulgence  and  liberality,  and  if  possible 
sustain  them  by  every  reasonable  and  warranted  intendment. 

iDecided  November  5,  1894. 

Appeal  by  the  defendant  from  judgment  of  the  county 
•court  of  Steuben  County  rendered  in  favor  of  the  plaintiff. 

The  facts  are  stated  in  the  opinion. 

Bkhard  N.  Thurston^  for  defendant,  appellant, 

James  0.  Scbringj  for  plaintiff,  respondent. 

Robinson,  J. — This  is  an  appeal  from  a  judgment 
rendered  by  a  justice  of  the  peace  upon  default  of  the 
defendant.  Affidavits  and  the  return  of  the  justice  show 
that  the  summons  was  served  upon  the  defendant  while  he 
was  in  attendance  at  a  court  of  the  said  justice  as  a  wit- 
ness in  a  case  then  being  tried.  A  subpoena,  duces  tecum^ 
had  been  served  on  him  in  Chemung  county,  requiring  the 
production  of  certain  books  of  the  Columbian  Knights,  a 
corporation  of  which  he  was  an  officer.  The  defendant 
was  a  resident  of  Onondaga  county. 
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It  is  claimed  that  the  testimony  given  on  the  trial 
docs  not  establish  a  cause  of  action^  because  the  witness 
testified  to  the  substance  of  what  defendant  testified  on  the 
trial  of  another  action^  according  to  the  best  of  his  recol- 
lection. The  plaintiff  had  the  right  to  prove  the  admis- 
sions of  defendant  made  under  oath,,  and  it  was  not 
necessary  to  produce  and  prove  it  by  the  minutes  of  the 
court.     (Pickard  v.  Collins,  23  Barb.y  444.) 

"  It  is  not  necessary  that  the  witness  should  be  able  to 
testify  to  the  exact  language,  but  he  must  be  able  to  give 
the  substance.  He  may  state  the  impression  on  his  mind 
as  to  the  fact  of  what  he  said,  but  not  what  he  understood 
to  be  meant  by  what  he  testifies  was  said."  {Abb.  Tr, 
Brief  J  %  67,  and  cases  cited.) 

'^  It  has  been  the  uniform  practice  of  the  courts,  in 
reviewing  the  proceedings  had  before  justices  of  the  peace, 
to  regard  them  with  marked  indulgence  and  liberality, 
and,  if  possible,  sustain  them  by  every  reasonable  and 
warrantable  intendment."  (Schoonmaker  v.  Spencer,  54 
N.  r.,  366,  370 ;  Knight  v,  Wilson,  55  Hun.y  559;  Beecher 
v.  Kendall,  14  Hun,  329.) 

The  judgment  should  be  affirmed. 


Note  on  Exemption  of  Witness  from  Arrest  and  from  Service 

OF  Process. 

Bxempt  from  Arrest.— A  resident  -witness,  while  attending^ 
examination,  is  exem])t  from  arrest,  bnt  not  from  service  of  prooesM. 
Non-residents  are  exempt  from  both.  (Frisbie  «.  Young,  11  Hun.,  474; 
Jenkins  r.  Smith,  57  How.,  171 ;  Code  of  Civil  Procedure,  ^  860,  863.) 

This  privilege  extends  to  a  non-resident.  Merrill  v.  George,  23 
How.  Pr.,  331;  Seaver  v.  Kobinson,  3  Duer,  622;  12  X  T.  Leg.  Obn., 
120.) 

Exempt  from  Service  of  Process. — Witnesses  are  entitled  to 
immnnity  from  the  8er\'iee  of  civil  process  for  the  commencement  of 
net  ions  while  attending  our  conrts  for  the  pnrposc  of  testifying  either 
on  The  trial  of  the  action  in  the  conrt,  or  de  heiie  esse  before  a  rt^fcree 
or  notary,  and  this  exemption  extends  to  parties,  and  applies  where 
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the  witness  is  a  director  of  a  foreign  corporation,  and  the  action  in 
which  he  la  sought  to  be  served  is  one  against  said  corporation. 
(Marks  v.  LaSocdite  Anonyms  (22  Civ.  Fro.  B.,201;  19  S.  1\  Supp.,  47u  ; 
46  State  Rep.,  660  C.  P.) 

Where  a  snmmons  was  served  upon  a  resident  of  another  state 
while  attending  in  this  state  in  good  faith  as  a  witness  — ^^(f,  that  an 
order  setting  aside  the  summons  was  proper.  The  immunity  of  such 
a  witness  from  the  service  of  civil  process  is  absolute,  eundo  morando, 
et  redeundo.  (Person  r.  Grier  66  N.  F.,  124,  aflf'g,  6  Hun.,  477; 
Lambkin  v.  Starkey,  7  JBun.,  479;  Seaver  r  Robinson  S  Duer.  622; 
Brett  V.  Brown  13  Abb.  N.  S.,  295;  Grafton  r.  Weeks  7  Daly,  523; 
Jenkins  v.  Smith,  57  Hoic  Pr.,  171.) 

Unnecessary  delay  waives  right  to  exemption.  (19  N.  Y.  Snjyp., 
470>  46  State  Rep,  660;  22  Civ  Pro.,  P.  201.) 

To  entitle  a  foreign  party  or  witness  to  a  judical  proceeding  to 
exemption  from  service  of  process,  it  must  appear  that  he  came  from 
without  the  Jurisdiction  upon  the  occasion  of  the  proceeding  which  he 
was  attending.     (Day  v.  Harris,  37  N.  T.  St.  Rep.,  322.) 


MORRIS  C.  MENGIS,  Respondent,  v.  THE  FIFTH 
AVENUE    RAILWAY  COMPANY  and  Al- 

FREDERICK     S.     HaTCH,     APPELLANTS; 

Impleaded  with  Lewis  May, 
William  H.  Lee,  and 
Isaac  B.  New- 
combe. 

Supreme  Court,  General  Term,  First  Department, 

November,  1894. 

§  1207. 

Judgment  not  more  favorable  than  complaint  demands— beet  proof  of 
written  resolution  of  Board  of  Directors  is  the  resolution  itself. 

Under  section  1207  of  the  Coda  of  Civil  Procedurei  permitting  the 
plaintiff,  where  an  answer  has  been  served,  to  take  any  judg- 
ment consistent  with  the  case  made  by  the  complaint  and 
embraced  within  the  iaaue—Held,  that  the  facts  established  upon 
the  reference)  and  so  found  by  the  referee,  were  consistent  with 


1 
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the  allegations  of  complaint  and  answer,   and  judgment  wa» 
properly  granted  thereon- 

When  upon  the  trial  the  defendant  corporation  by  its  counsel  offered 
to  prove  the  substance  of  a  written  resolution  of  its  board  of 
directors,  and,  on  objection  by  plaintiff  s  counsel,  the  referee 
ruled  that  the  offer  was  improper,  and  that  the  defendant  should 
offer  the  resolution  tself,  and  in  case  it  was  rejected,  have  it 
marked  for  identification -J^eZd,  that  the  referee  was  correct  in* 
refusing  to  rule  upon  the  offer.  The  resolution  was  in  writing, 
and  was  the  best  evidence  of  itself,  and  if  offered  and  rejected 
should  have  been  marked  for  indentiHcation  and  incoi^iorated  in 
the  case  on  appeal,  so  that  the  appellants'  court  could  determine 
as  to  its  competency. 

Where  an  agreement  between  two  contracting  parties  absolves  each 
from  liability  to  the  other  for  breach  of  the  contract,  in  case  it 
becomes  impossible  of  fulfillment,  such  agreement  does  not  include- 
moneys  paid  on  account  by  one  to  the  other  for  the  carrying  out 
of  the  purposes  of  the  contract,  and  still  unexpended.  Suck 
moneys  may  be  recovered  back  by  the  party  who  originally  paid 
them  over. 

(Decided  November,  1894.) 


Appeal  by  the  defendants,  The  Fifth  Avenue  RaiU 
way  Company  and  another,  from  portions  of  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in 
the  office  of  the  clerk  of  the  county  of  New  York  on  the 
27th  day  of  February,  1894,  upon  the  report  of  a  referee, 
directing  the  tansfer  of  certain  bonds  and  the  payment  of 
certain  moneys  to  the  plaintiff. 

In  1885  the  Fifth  Avenue  Railway  Company  was  in- 
corporated under  the  laws  of  this  State,  with  an  authorized 
capital  stock  of  $2,500,000,  divided  into  shares  of  one 
hundred  dollars  each,  for  the  purpose  of  constructing  and 
operating  a  surface  railroad  in  Fifth  avenue  and  in  other 
streets  in  the  city  of  New  York.  A  contract  in  writing 
was  entered  into  between  the  plaintiff  and  the  corporation 
on  the  15th  of  September,  1885,  which  was  modified  by 
a  written  contract  entered  into  between  the  parties  Octo- 
ber 30th,  1 885,  by  which  the  plaintiff  agreed  to  construct 
the  road  of  the  corporation  for  $2,636,000  of  its  stock  and 
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^1,000,000  of  its  first  mortgage  bonds.  The  contract 
contains  the  following^  among  other  provisions : 

"  That  he  (Morris  C.  Mengis)  will  promptly  proceed 
to  obtain,  by  his  own  cost,  all  rights  of  way  and  necessary 
consents  from  the  proper  authorities  and  the  property 
holders  along  the  line  of  said  railroad,  and  will  in  all 
respects  comply  with  the  legal  requirements  as  to  securing 
such  rights  and  consents,  and  all  provisions  of  law  as  to 
the  building  and  completing  of  said  road 

"  The  party  of  the  first  part  (Mengis)  will,  until  the 
completion  of  said  road,  defray  the  current  administrative 
expenses  of  said  party  of  the  second  part  (corporation)  in- 
<!ident  to  its  proper  management,  including  salaries,  office 
rent,  employment  of  counsel,  legal  expences,  stationery, 
cost  of  printing  securities,  and  all  other  ordinary  expenses 
of  such  a  corporation,  but  not  exceeding  in  all  the  sum  of 
twenty  thousand  dollars  per  annum 

'^  While  this  contract  shall  remain  in  force  the  said 
party  of  the  second  part  (corporation)  will  not  issue  or 
agree  to  issue  to  any  person  or  persons  or  company,  or  for 
any  purpose  whatever,  any  stock  or  bonds  or  other  securi- 
ties in  addition  to  the  stock  and  bonds  hereby  agreed  to 
be  issued  to  the  said  party  of  the  first  part  (Mengis),  ex- 
cepting the  one  hundred  and  forty  shares  of  said  capital 
stock  now  subscribed  for,  unless  otherwise  first  agreed  to 
by  the  party  hereto  of  the  first  part  (Mengis)  in  writing, 
and  except  that  said  party  of  the  second  part  (corporation) 
may  issue  the  five  hundred  shares  of  stock  reserved  in  the 
treasury  at  any  time  after  the  payment  of  the  first  install- 
ment has  been  made  to  said  party  of  the  first  part  (Mengis) 
41S  herein  provided,  nor  shall  said  capital  stock  be  increased 
without  the  like  consent  of  the  said  party  of  the  first  part 
(Mengis) 

"  That  in  case  said  party  of  the  first  part  (Mengis) 
shall  fail  to  obtain  the  necessary  rights,  privileges   and 
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authority,  and  shall  fail  to  build  and  complete  said  road 
within  iive  years  from  the  date  hereof^  then  the  said  party 
of  the  second  part  (corporation)  shall  have  the  right  and 
option  to  cancel  this  agreement,  and  thereupon  both  parties 
shall  be  absolved  from  any  liability  thereuuder  to  one 
another."     .... 

The  construction  of  the  corporation's  road  has  never 
been  authorized,  and  no  part  of  it  has  been  built.  The  de- 
fendant Alfredcrick  S.  Hatch  has  been  a  director  of  the  cor- 
poration  since  its  organization,  and  in  September,  1885, 
the  plaintiff  entered  into  an  arrangement  with  him  by 
which  he  agreed  to  act  as  trustee  for  the  plaintiff.  Shortly 
afterwards  the  plaintiff  sold  to  various  person  options  to 
subscribe  at  par  for  a  portion  of  the  stock  of  the  railway, 
to  which  the  plaintiff  would  become  entitled  under  the 
terms  of  the  contract.  The  sums  received  upon  the  sale 
of  these  options  were  deposited  by  the  plaintiff  with  the. 
defendant,  Hatch,  who  was  then  a  member  of  the  banking 
firm  of  A.  S.  Hatch  &  Co.  The  defendant,  Hatch,  opened 
an  account  with  the  firm  of  A.  S.  Hatch  &  Co.,  in  the  name 
of  '^A.  S.  Hatch,  in  trust  for  M.  C.  Mengis/'  Between 
September  15,  1885,  and  November  17,  1885,  the  plaintiff 
received  from  the  sale  of  privileges  for  the  purchase  of 
shares  $10,950,  which  he  turned  over  to  Hatch,  who  de- 
posited it  to  the  credit  of  said  account. 

In  October,  1885,  the  plaintiff  authorized  Hatch  to 
pay  to  the  corporation  $5,000  and  charge  it  to  the  said 
account,  which  was  paid  October  8,  1885. 

On  the  ITth  of  November,  1885,  the  plaintiff  author- 
ized  the  corporation  to  sell  the  right  to  purchase  such 
shares  as  he  might  become  entitled  to,  at  the  rate  of  ten 
dollars  per  share,  and  deposit  the  sums  received  with  the 
defendant.  Hatch.  Acting  upon  this  authority  the  corpor- 
ation sold  the  right  to  subscribe  for  a  certain  number  of 
shares,  realizing  $13,320,  which  was  credited  to  the  trust 
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account^  thus  making  the  total  sum  credited  to  said  account 
and  arising  from  the  sale  of  privileges  $24,270.  From 
this  sum  Hatch  paid  to  the  plaintiff  $13,760.  leaving  $10,- 
510  to  the  credit  of  the  account.  February  6th,  1886, 
Hatch,  as  trustee,  by  the  authority  of  the  plaintiff,  paid  to 
the  corporation  from  said  account  $5,000,  and  February 
8th,  1886,  a  further  sum  of  $5,000,  leaving  still  to  the 
credit  of  the  account  $510.  On  the  28th  of  June,  1886, 
Hatch,  who  was  then  treasurer  of  the  defendant,  purchased 
with  the  money  so  received  from  the  plaintiff  nine  bonds 
of  the  par  value  of  $1,000  each,  for  which  he  paid  $9,- 
993.75,  and  had  them  registered  in  the  names  of  himself 
and  of  defendant,  William  H.  Lee,  as  trustees,  which  left 
in  the  hands  of  the  defendant.  Hatch,  $6.25.  Hatch 
received  the  interest  paid  on  the  bonds  from  time  to  time^ 
amounting  to  $810,  which,  with  the  $6.25,  stood  to  the 
credit  of  the  corporation  with  the  firm  of  A.  S.  Hatch 
&Co. 

In  1887  the  defendant,  Hatch,  made  an  assignment 
for  the  benefit  of  his  creditors ;  but  prior  to  the  execution 
thereof  he  transferred  said  nine  bonds  to  Isaac  B.  New- 
combe  and  William  H.  Lee,  in  whose  names  they  were 
registered  as  trustees.  Between  January  1st  and  April 
23d,  1890,  Newcombe  and  Lee  sold  three  of  the  bonds  and 
paid  the  proceeds  arising  from  the  sale  to  the  corporation. 
Thereafter,  and  before  the  trial  of  this  action,  Newcombe 
and  Lee  received  interest  upon  the  bonds  amounting  to 
$1,980,  of  which  they  paid  $1,107.69  to  the  corporation, 
leaving  in  their  hands  $872.31.  For  a  long  time  before 
this  action  was  begun  the  plaintiff  and  the  corporation 
have  treated  the  construction  agreement  as  abandoned. 

This  action  was  brought  to  recover  the  bonds  held  by 
the  trustees,  Newcombe  and  Lee,  the  $872.31  in  their 
hands,  the  $510  in  the  hands  of  TTafch,  and  the  amount  in 
th^  hands  of  the  corporation.     By  the  first  clause  in  the 
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judgment,  the  defendants,  Newcombe  and  Lee,  are  ordered 
to  assign  six  of  the  mortgage  bonds  to  the  plaintiff.  By 
the  second  clause  in  the  judgment,  the  defendants,  New- 
combe and  Lee,  are  ordered  to  pay  to  the  plaintiff  $872.31 
and  all  other  sums  which  they  may  have  received  as  in- 
terest on  the  bonds  after  deducting  the  costs  in  this  action 
of  May,  Lee  and  Newcombe.  By  the  third  clause  the 
plaintiff  recovers  of  Hatch  $510,  and  by  the  fourth  clause 
he  recovers  of  the  corporation  $816.25 

Lewis  L.  Delafield^  for  plaintiff,  respondent. 

James  J.  Allen j  for  defendant,  appellant. 

FoLLETT,  J. — The  corporation  appeals  from  the  first, 
second  and  fourth  clauses  of  the  judgment,  and  Alfrederick 
S.  Hatch  from  the  third  clause  thereof.  No  other  defend- 
ant appeals.  The  corporation  urges  that  the  judgment 
against  it  is  not  ^^  consistent  with  the  case  made  by  the 
complaint  and  embraced  within  the  issue,"  as  required 
by  section  1207  of  the  Code  of  Civil  Procedure.*  The 
construction  contract  of  September  15,  1885,  the  contract 
amendatory  thereof  of  October  30,  1885,  and  the  contract 
of  November  17,  1885,  by  which  the  corporation  was 
authorized  and  undertook  to  sell  options  to  purchase  shares 


*  The  demand  for  relief  is  given  controlling  effect  bat  in  one 
instance,  namely,  when  there  is  no  answer.  The  judgment  must  then 
lie  restricted  to  what  is  asked  for  in  the  complaint,  but  if  an  answer  is 
interposed,  the  court  grants  any  relief  within  the  case  shown  by  the 
complaint,  and  embraced  in  the  issues.  (Dusenbury  v.  Dusenbury, 
4  Civ.  Pro.  iJ.,  126.) 

If  defendant  answers,  the  demand  of  relief  becomes  immaterial. 
(Marquat  v.  Marquat,  12  K.  T.,  336;  Emery  r.  Pease,  20  N.  F.,  62; 
Redfield  r.  Frear,  9  Ahh.  N.  5.,  449. 452 ;  Caswell  r.  West,  3  T.  ^-  C,  383.) 

Where  there  is  an  answer,  the  court  is  to  give  such  relief  as  the 
parties  are  entitlftd  to,  whether  demanded  in  the  complaint  or  not. 
(Jones  V.  Butler,  20  How.,  189;  S.  C  30  Barb.,  641 ;  Armitage  v.  Pulver, 
37  N.  F.,  494 ;  See  r.  Partridge,  2  Duer^  463.) 
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which  the  plaintiff  was  to  become  entitled  to  receive  under 
his  contract,  are  set  forth  in  the  complaint.  It  is  also 
iilleged  that  the  corporation  sold  options  to  purchase  many 
shares  of  stock,  and  received  a  large  sum  of  money  in  cash 
which  was  paid  over  to  Lewis  May  and  Alfrederick  S. 
Hatch,  pursuant  to  the  terms  of  the  contract  of  November 
17,  1885 ;  which  fund  was  subsequently  transferred  to 
Lee  and  Newcombe,  who  were  directors  of  the  corporation. 
It  is  also  alleged  that  the  plaintiff  is  ignorant  of  the  amount 
received  for  options  so  sold,  and  that  all  of  the  defendants 
are  liable  to  account  for  and  pay  to  the  plaintiff  the  moneys 
received  by  them.  The  corporation  alleges  in  its  answer 
til  at  it  was  agreed  that  the  construction  contract  was  not 
to  be  delivered  to  the  plaintiff  until  $10,000  were  paid  over 
to  it,  to  be  expended  in  payment  of  the  administrative 
expenses  referred  to  in  the  contract ;  but  that  afterwards, 
on  the  8th  of  October,  1885,  a  resolution  was  adopted  by 
tlie  defendants'  directors  that  the  contract  be  delivered  to 
the  plaintiff  upon  the  payment  by  him  of  $5,000,  and  on 
receiving  an  agreement  from  him  that  half  of  any  money 
thereafter  received  for  the  sale  of  options  should  be  paid 
to  the  treasurer  of  the  corporation  until  $10,000  should 
have  been  fully  paid.  That,  thereafter,  plaintiff  paid  to  the, 
treasurer  of  the  corporation  $10,000  received  from  the  sale 
of  options.  It  also  alleges  that  it  has  expended  more  than 
the  sum  of  $10,000  in  paying  the  expenses  of  administering 
the  affairs  of  the  corporation.  Other  defenses  are  set  up 
which  were  not  established  before  the  referee,  and  which 
need  not  be  referred  to.  Upon  the  application  of  the 
plaintiff,  the  corporation  was  required  to  furnish  a  bUl  of 
particulars  of  the  sums  which  it  had  paid  out  in  admin- 
istering the  affairs  of  the  corporation,  which  it  refused  to 
serve,  and,  by  an  order  of  the  court,  was  precluded  from 
giving  evidence  of  the  various  items  expended.  Under 
this  state  of  the  pleadings,  it   seems  very  clear  that  the 
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issue  as  to  how  much  the  corporation  had  received  and 
how  much  of  the  sum  remained  unexpended  and  in  ita 
hands  or  in  the  hands  of  its  ofiicers  or  of  the  trustees,  was 
clearly  presented,  and  that  the  recovery  against  it  was 
consistent  with  the  case  made  by  the  complaint  and  em- 
braced within  the  issue.  Besides,  the  evidence  of  the 
amount  of  money  and  bonds  in  the  possession,  or  under  the 
control,  of  the  corporation  was  not  objected  to  on  the 
ground  that  it  was  not  relevant  to  any  issue  raised  by  the 
pleadings.  The  only  objection  that  evidence  offered  by 
the  plaintiff  was  inadmissible,  under  the  pleadings,  is  found 
at  folio  442,  and  relates  to  a  violation  by  the  corporation 
of  its  agreement  not  to  sell  shares  without  the  consent  of 
the  plaintiff. 

On  the  trial,  the  corporation  by  its  coimsel  offered  to 
prove  the  substance  of  the  resolution  of  its  board  of 
directors,  adopted  on  the  12th  of  September,  1885.  This 
was  objected  to  by  the  plaintiff's  counsel,  and  the  referee 
ruled  that  the  offer  was  improper  and  that  the  defendant 
should  offer  the  resolution  and  have  it  marked  for  inden- 
tification,  in  case  it  was  rejected.  The  resolution  was  not 
produced,  and  the  referee  was  quite  right  in  refusing  to 
rule  upon  the  offer.  The  resolution  was  concededly  in 
writing,  and  if  the  defendant  desired  to  offer  it  in  evidence 
it  should  have  produced  it,  and,  if  rejected,  should  have 
had  it  marked  for  indcntification  and  incorporated  in  the 
case,  so  that  the  appellate  court  could  determine  whether  it 
was  competent. 

By  the  sixteenth  finding,  it  is  found  that  the  $5,000 
paid  by  Hatch,  from  the  trust  account  to  the  treasurer  of 
the  corporation,  was  for  the  sole  purpose  of  securing  the 
payment,  by  the  plaintiff,  of  the  administrative  and  other 
expenses  which  he  was  required  to  pay  by  the  terms  of  his 
contract.  It  is  urged  that  this  finding  is  contrary  to  the 
weight   of  evidence.     Over  this  issue  there  was  a  sharp 
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conflict  in  the  evidence,  and  we  think  that  the  finding  of 
the  referee  is  amply  sustained  by  the  testimony,  and  that 
the  finding  that  this  sum  was  paid  to  the  corporation  as  a 
bonus  for  awarding  the  contract  to  the  plaintiff  has  little 
support  in  the  evidence.  The  sixteenth  finding  being  well 
founded,  the  fifth  conclusion  of  law,  that  such  part  of  the 
$5,000  as  was  not  expended  by  the  corporation  in  the 
payment  of  administrative  expenses  belongs  to  the  plaintiff^ 
necessarily  follows.  The  referee  found  (third  finding  of 
fact)  that  it  was  provided  by  the  construction  agreement, 
that  should  the  plaintiff  fail  to  build  the  road  within  five 
years,  the  corporation  should  have  the  right  to  cancel  the 
contract  and  thereupon  both  parties  should  be  absolved 
from  any  liability  thereunder  to  each  other,  and  he  also 
found  that  for  some  years  both  parties  to  the  contract  had 
treated  the  construction  agreement  as  abandoned.  It  is 
urged  that  these  findings  are  destructive  of  the  right  of 
the  plaintiff  to  require  the  defendant  to  account  for  sums 
of  money  which  it  had  received  from  him,  but  had  not 
expended,  pursuant  to  the  terms  under  which  they  were 
received.  This  provision  relates  to  the  executory  parts  of 
the  construction  contract,  and  not  to  moneys  received  by 
the  corporation  under  the  contract  of  November  17,  1885. 
There  is  no  provision  in  the  contract  that,  in  case  the 
plaintiff  paid  into  the  hands  of  the  corporation  a  larger 
sum  than  was  necessary  for  the  payment  of  administrative 
expenses,  he  should  forfeit  them  in  case  the  construction 
of  the  road  should  become  impossible  by  reason  of  the 
refusal  of  the  authorities  of  the  city  to  grant  permission 
for  its  construction,  and  there  is  nothing  in  these  findings 
inconsistent  with  the  right  to  recover  from  the  corporation 
the  sums  of  money  which  he  had  paid  over  to  it  and  which 
it  had  not  expended  pursuant  to  the  contracts. 

The  appeal,  on  the  part  of  Hatch,  is  based  upon  the 
refusal  of  the  referee  to  find  that  he  had  rendered  services 
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to  the  plaintiff  equal  in  value  to  the  sum  of  $510,  retained 
by  him,  and  for  which  a  judgment  was  recovered.  The 
referee  found  that  the  pkintiff  agreed  to  pay  Hatch  a 
reasonable  compensation  for  his  services  as  trustee,  but 
that  the  reasonable  value  of  such  services,  over  and  above 
the  value  of  an  option  given  by  the  plaintiff  to  Hatch,  did 
not  appear  from  the  evidence.  Hatch  ceased  to  be  a 
trustee  in  1887,  and  we  think  that  the  refusal  of  the 
referee  to  find  that  the  services  rendered  by  him  previous 
to  that  date  were  of  greater  value  than  the  option  given 
him  and  the  profits  derived  from  the  use  of  the  deposits  in 
his  hands  and  in  the  hands  of  the  firm,  was  justified  by* 
the  evidence. 

The  judgment  should  be  affirmed,  with  costs. 

Van  Brunt,  P.  J.,  and  O'Brien,  J.,  concurred. 


Pleadings  and  Proofs  Oonsidered  Jointly.—If  there  is  a  contest, 
the  court  may  give  any  appropriate  relief  within  the  frsT&e  of  the 
action,  according  to  the  pleadings  and  proofs.  (Durando.  Uankerson, 
39  X  r.,  287  ;  Marqnat  v.  Marqaat,  12  X.  F.,  336 ;  reversing  7  How., 
417.— See  Towle  v.  Jones,  1  Bob,,  87;  Ryder  v.  Jenny,  2  Rob.,  56) 

Whether  legal  or  equitable.— If  the  complaint  states  a  cause  of 
action,  and  defendant  answers,  the^ourt  should  afford  appropriate 
relief  whether  the  frame  of  the  cdiuplaint  be  legal  or  equitable. 
(Wright  V.  Wright,  54  N.  F.,  437,  af 'f 'g  59  Barb.,  505  ;  Mills  v.  Bliss, 
55  X.  r.,  139. 

But  see  15  Abb.  X.  S.,  171:  A  divorce  case  in  which  it  was  held 
that  *'  relief  is  limited  by  the  pleadings,  though  the  proofs  may  show 
plaintiff  entitled  to  a  different  remedy.-' 

Judgment  confined  to  cause  of  action  pleaded.— The  statute  which 
permits  relief  not  within  the  demand  of  the  complaint,  in  case  an 
answer  is  interposed,  limits  the  relief  to  that  consistent  with  the  case 
made  by  the  complaint.  (Evans  v.  Burton,  5  State  Bep.,  216;  8.  C,  42 
Hun.f  652.) 

A  party  must  allege,  as  well  as  prove,  the  facts  constituting  his 
<:ause  of  action,  and  a  recovery  upoi;i  a  cause  of  action,  not  alleged  in 
the  complaint,  although  proved  under  objection  and  exception  on  the 


VOL.   XXIV.  141 


Smith  V.  Weston. 


trial,  is  not  sustainable.  (Clark  t.  Post,  113  N.  F.,  17;  S.  C,  21 JV.  T., 
St.  Bep.f  885,  reversing  45  Hun.,  265;  S.  C,  10  State  Rep,,  425.) 

If  plaintiff  is  to  recover,  it  must  be  upon  the  case,  as  it  is 
substantially  embodied  in  the  complaint;  and  if  defendant  can 
succeed  in  defeating  Tvhat,  otherwise,  appears  to  be  a  legal  and  valid 
claim,  it  must  be  upon  some  denial  or  defense  alleged  in  the  answer: 
neither  party  can  derive  any  advantage  from  evidence  appearing  upon 
the  trial  tending  to  establish  the  existence  of  a  cause  of  action  or 
defense  not  included  in  his  pleadings.  (Hall  v.  U.  S.  Eeflector  Co., 
18  Week.  Dig.,  7  ) 

Although  it  is  only  requisite  that  a  complaint  shall  contain  facts 
constituting  a  cause  of  action,  and  the  court  will  give  the  reliei'  to 
which  those  facts  entitle  plaintiff,  whether  legal  or  equitable*  and 
so  the  complaint  may  be  framed  with  a  double  aspect,  yet  plaintiff  can 
have  no  relief  that  is  not  '^  consistent  with  the  case  made  by  his  com- 
plaint and  within  the  issue."  Plaintiff  therefore,  must  establish  the 
allegations,  and,  if  they  warrant  legal  relief  only,  he  cannot  have 
equitable  relief  upon  the  eiadence.  (Stevens  r.  Mayor,  84  X.  T.,  296.) 

Compare  the  foregoing  with  the  rule  stated  in  Simsou  r.  Chad- 
wick,  20  Week.  Dig.,  35  :  *'  Relief  will  be  granted,  although  not  asked 
for  in  terms  by  the  complaint,  when  it  is  clearly  equitable  and  within 
the  power  of  the  court.'' 

For  cases,  where  the  question  is  considered  incidently,  see  49 
St,  Rep.,  588;  51  St.  Eep.y  594;  54  SU  i2ep.,.270;  21  N,  Y.  Supp.,  257; 
22  X.  r.  Supp.,  394. 


SMITH,  Respondent,  v.  WESTON,  Impleaded,  etc.^ 

Appellants. 

Supreme  Court,  Fifth  '  Department,   General  Term,, 

October,  1894. 

§§  456,  724. 

Opening  default,  when  excusable — estoppel^udgment. 

A  defendant  is  not  estopped  from  asking  to  have  a  default  opened,  and 
for  leave  to  set  up  a  meritorious  defense,  unless  plaintiff  will  be 
prejudiced  thereby. 

In  each  a  ease  the  default  was  held  to  be  sufficiently'iexcused  to  Justify^ 
opening  the  judgment. 

(Decided  October,  1894.) 
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Appeal  by  the  defendant  from  an  order  denying  a 
motion  to  set  asside  a  judgment  taken  by  default^  and  for 
leave  to  answer. 

Ttie  facts  are  stated  in  the  opinion. 

cT.  H,  Waring^  for  defendant,  appellant. 

C  S.  Caryj  for  plaintiff,  respondent. 

DwiGHT,  P.  J. — The  action  was  to  charge  the  defend- 
ants, William  W.  Weston,  Orren  Weston  and  Abijah 
Weston,  as  indorsers  of  a  promissory  note  of  $2,000,  made 
by  the  firm  of  George  Van  Campen  &  Sons,  payable  to  the 
order  of  J.  K.  Van  Campen,  and  bearing,  besides  the 
indorsement  of  the  payee,  an  indorsement  in  the  firm 
name  of  "  Weston  Brothers."  The  complaint  alleged  that 
the  firm  so  named  was  a  co-partnership  consisting  of  the 
throe  defendants ;  that  they  indorsed  the  note  in  their  firm 
name,  and  that  it  was  afterwards,  and  before  maturity, 
duly  transferred  to  the  plaintiff,  for  value.  All  the  defend- 
ants were  personally  served  in  the  action  about  the  1  st  of 
February,  1893.  The  defendant,  Abijah,  alone  answered 
the  complaint.  He  denied  that  the  indorsement  in  ques- 
tion was  made  by  or  for  the  firm  of  Weston  Bros.,  but 
alleged  that  it  was  made  by  the  defendant  William  W. 
after  the  dissolution  of  the  firm,  and  without  the  knowledge 
or  consent  of  the  defendant  answering ;  that  it  was  not 
made  in  the  business  of  the  firm,  but  solely  for  the  accom- 
modation of  the  makers  of  the  note  ;  and  that  the  plaintiff 
took  the  note  with  notice  of  all  those  facts.  On  the  trial 
of  the  issues  thus  joined  the  facts  above  stated  were  proved 
without  contradiction,  and  a  verdict  was  directed  for  the 
defendant,  Abijah,  and  judgment  was  entered  dismissing 
the  complaint  as  to  him.     Immediately   after  the  entry  of 
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that  judgment  the  plaintiff  caused  judgment  for  the  amount 
of  the  note  to  be  entered  as  by  default  against  the  defend- 
ant William  W.  Weston  and  this  appellant^  and  it  is  from 
the  denial  of  the  motion  of  the  latter  to  open  the  default  as 
to  him^  that  this  appeal  was  taken. 

The  papers  on  tliis  appeal  show  the  same  defence 
existing  in  favor  of  this  appellant  as  that  which  has  been 
established  in  favor  of  the  defendant;  Abijah.  *  That 
defence  is  ample  and  highly  meritorious.  The  indorse- 
ment by  William  was  a  fraud  on  the  other  defendants^  and 
knowledge  that  it  was  made  outside  the  business  of  the 
firm^  and  after  its  dissolution^  charged  the  plaintiff  with 
notice  of  the  want  of  authority  to  make  it,  and  with  com- 
plicity  in  the  fraud  involved.  (Gansevoort  v.  Williams,  14 
Wend.j  138.)  In  such  a  case  the  law  will  not  lend  its  aid 
to  the  enforcement  of  the  claim,  even  as  punishment  for 
neglect  to  answer,  if  such  neglect  can  be  reasonably 
excused,  consistently  with  good  faith,  on  the  part  of  the 
defendant.  The  statute  expressly  provides  for  opening 
defaults  which  are  suffered  through  excusable  neglect. 
Code  Civ.  Pro.y  §  724.  The  excuse  of  the  defendant  here 
for  not  answering  was  that  he  was  assured  by  his  brother, 
William,  that  part  of  the  note  was  paid  already,  and  that 
the  rest  would  be  paid  before  judgment  could  be  taken 
against  him,  and  that  he  relied  implicitly  upon  such  assur- 
ance. We  have  no  doubt  that  this  excuse  would  have 
been  deemed  by  the  court  at  special  term  sufficient  to 
justify  the  granting  of  the  motion,  but  for  a  contention 
which  seems  to  have  been  made  on  the  part  of  the  plaintiff, 
to  the  effect  that  the  defendant  is  precluded  by  something 
in  the  nature  of  an  estoppel  from  now  making  a  defence 
in  the  action.  The  contention  is  based  upon  the  alleged 
fact  that  at  the  time  the  default  was  suffered  by  the  two 
defendants,  the  defendant,  William,  whose  liability  is  un- 
questioned, was  responsible,  and  that  if  a  judgment  had 
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been  taken  against  him  at  that  time  it  could  have  been 
collected ;  but  that,  relying  upon  the  judgment  to  result 
from  the  default  of  the  defendant  Orren,  the  plaintiff 
omitted  to  apply  for  the  judgment  which  might  have  been 
obtained  against  William,  and  that  since  that  time  the 
latter  has  become  irresponsible,  and  that  the  judgment 
now  obtained  against  him  is  of  no  avail.  The  most  obvious 
answer  to  this  contention  is,  that  the  plaintiff  could  not 
have  judgment  against  either  of  the  joint  defendants  in 
default  imtil  the  issues  joined  by  the  answer  of  the  other 
joint  defendant  or  defendants  should  be  disposed  of.  It  is 
only  when  the  liability  of  the  defendants  in  several,  and  the 
contract,  though  in  form  joint,  is  shown  to  bind  only  one — 
or  less  than  all^-of  the  parties  sought  to  be  charged,  that 
judgment  may  be  taken  against  those  of  the  defendants 
who  are  in  default,  and  the  action  be  severed,  and  pro- 
ceed against  those  who  have  answered.  {Code  Civ,  Pro,^ 
^  456 ;  Brumskill  v.  James,  11  N.  Y.y  294 ;  Pruyn  v. 
Black,  21  N.  F.,  300.)  This  rule  is  perfectly  well  under- 
stood, and  is  not  questioned  by  counsel  for  the  plaintiff : 
But  he  urges  that  the  issues  in  this  action  could  have  been 
disposed  of,  if  Orren  had  answered  with  Abijah,  without 
the  necessity  of  a  trial,  viz.,  by  the  plaintiff's  going  into 
court  and  admitting  the  truth  of  the  answer  interposed, 
and  consenting  to  judgment  dismissing  his  complaint  as  to 
the  defendants  answering ;  and  that  thereupon  he  would 
have  been  entitled  to  enter  judgment  in  his  own  favor 
against  the  defendant,  William.  The  proposition  is  a  novel 
one,  there  being,  so  far  as  we  know,  no  precedent  for  such 
a  confession  of  judgment  by  the  plaintiff  in  an  action  for 
any  purpose ;  but  we  are  not  disposed  to  argue  that  it 
might  not  be  done,  or  that  the  court  might  not  thereupon 
give  leave  to  enter  judgment  against  the  defendant  in 
default.  But  the  trouble  with  the  plaintiff's  contention  is 
that  there  is  no  evidence  or  reason  to  suppose  that   this 
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coarse  would  have  been  pursued  bj  the  plaintiff^  and  the 
probabilities  are  to  the  contrary.  The  plaintiff  has  never 
admitted  the  truth  of  the  defence  in  question^  but,  on  the 
contrary;  has  contested  it  with  the  defendant^  Abijah^  and 
put  him  to  the  proof  of  it  before  a  jury^  and  has  entered  a 
judgment  against  this  appellant  which  ignores  the  exist- 
ance  of  any  such  defence.  The  mere  possibility  of  his 
admitting  the  truth  of  that  defense^  inyolving  as  it  did  hia 
own  complicity  in  the  attempt  of  William  to  defraud  his 
brothers  by  the  unlawful  use  of  the  late  firm  name^  with 
the  effect  of  releasing  two  perfectly  responsible  defendants 
in  order  that  ho  might  obtain  a  judgment  against  a  defend- 
ant of  at  least  very  doubtful  responsibility^  was  too  remote 
and  contingent  to  form  the  basis  of  an  estoppel  against  this 
defendant  Before  the  defendant  can  be  held  to  be  es- 
topped from  now  setting  up  his  meritorious  defense  against 
the  unjust  demand  of  the  plaintiff^  it  should  appear  that 
the  plaintiff  has  been  prejudiced  by  the  loss  of  some  sub- 
stantial advantage  which  would  have  been  his  had  that 
defense  been  interposed  within  the  time  prescribed  by  law. 
But  there  is  the  further  answer  to  the  plaintiff's  contention 
arising  from  the  proofs  bearing  upon  the  question  of 
William's  responsibility  at  the  time  when  this  default  oc- 
curred. We  think  the  balance  of  proof  is  distinctly 
opposed  to  the  theory  that  property  of  the  defendant,. 
William;  would  have  been  found  out  of  which  to  satisfy  an 
execution  issued  on  any  judgment  which  might  have  been 
obtained  against  him^  after  the  expiration  of  the  time  of  the 
appellant  to  answer  herein.  We  think  the  default  of  the 
appellant  was  reasonably  excused,  and  that  no  injustice  is 
liable  to  be  done  by  opening  that  default,  and  permitting 
the  appellant  to  answer  as  proposed,  unless  it  may  be  by  a 
possible  augmentation  of  costs  against  the  plaintiff,  which 
may  be  provided  against  by  the  order  here.  If  the  de- 
fendant; Orren,  had  joined  in  the  answer  of  his  brother^ 
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Abijahy  or  had  answered  separately  to  the  same  effect  in 
time,  there  would  have  been  but  one  trial  of  the  issues 
joined  by  both.  Now,  if  the  plaintiff  still  contests  the  de- 
fense, a  second  trial  is  necessitated.  The  order  opening 
the  default  should  therefore  provide  that,  in  case  of  a  re- 
covery by  the  defendant,  his  judgment  shall  be  without 
costs  of  the  action,  after  notice  of  the  trial ;  and,  further, 
that  if  the  plaintiff  elect  to  discontinue  the  action  he  may 
do  so  without  payment  of  costs. 

All  concur. 

Order  appealed  from  reversed,  and  the  motion  granted 
on  the  terms  above  stated,  without  costs  of  this  appeal  to 
either  party. 


THE   PEOPLE   V.  THOMAS   G.  COWAN,  Principal, 

AND  JOHN   CAHILL,  Surety. 

N.  Y.  Court  op  Common  Pleas,   Special  Term* 

November,  1894. 

'^^  421,  2458. 

Appearance — supplementary  proeeedingi. 

Proceedings  Supplementary  to  execution  cannot  be  founded  upon  & 

judgment  entered  upon  a  forfeited  recognizance  without  action. 
(Decided  Xovember,  1894.) 

Motion  made  to  vacate  an  order  for  examination  of 
judgment  debtor. 

The  facts  are  stated  in  the  opinion. 

Durnin  £;  Hendrickj  for  defendant  and  motion. 

John  R.  Fellows  and  F.  J.  Hcnnesy^  opposed. 


VOL.   XXIV.  147 


The  People  r.  TLoinas  G.  Cowan  and  John  Cahill. 

^         ■  ■  ■  ■  ■  ■  ™  ■  "^  ■■■■-»■  ^.  ■      ■  »  ■        ■ »  I  ■■ 

GlEGEUiCii,  J. — ^The  defendant;  gave  a  recognizance 
to  answer  to  a  charge  preferred.  Upon  the  principars 
failure  to  appear,  tiie  same  was  declared  forfeited  and  an 
order  to  that  effect  was  entered,  and  thereafter  judgment 
was  entered  in  the  office  of  the  clerk  of  the  city  and  county 
of  New  York  by  the  filing  of  the  recognizance  in  question, 
together  with  a  certified  copy  of  the  order  of  the  court 
forfeiting  the  same.  An  execution  was  then  issued  to  the 
sheriff,  who  returned  the  same  unsatisfied,  and  an  order 
for  the  examination  of  the  defendant,  Cahill,  in  proceedings 
supplementary  to  execution  was  obtained.  The  latter  now 
moves  to  vacate  the  same  upon  the  ground  that  the  judg- 
ment was  not  rendered  upon  the  defendant's  appearance, 
or  personal  service  of  the  summons  upon  him,  In  order  to 
entitle  a  judgment  creditor  to  maintain  supplementary  pro- 
ceedings "  the  judgment  must  have  been  rendered  upon 
the  judgment  debtor's  appearance  or  personal  service  of 
the  summons  upon  him."  Code  Civ.  Pro.y  ^  2458.  It  is 
undisputed  that  neither  of  the  defendants  were  served  with 
the  summons,  and  that  no  action  was  brought  upon  the 
said  recognizance.  The  district  attorney  contends  that  the 
provisions  of  the  Code  above  cited  are  inapplicable,  and 
cites  numerous  authorities  in  support  of  his  contention; 
but  they  arc  not  in  point,  the  same  relating  merely  to  the 
right  of  the  People  to  enter  judgment  upon  a  forfeited 
recognizance  without  bringing  an  action,  and  to  issue  exe- 
cution thereon.  It  is  also  urged  that  the  signing  of  the 
recognizance  was  "  a  waiver  by  the  defendants  of  the  right 
to  any  further  day  in  court."  Conceding  this  to  be  so, 
still  I  do  not  perceive  how  the  mere  signing  of  such  a 
recognizance  can  be  construed  into  an  appearance  by  the 
defendants  in  the  proceeding  in  which  the  judgment  was 
entered,  and  of  which,  it  is  conceded,  neither  of  them  had 
any  notice.  "  The  defendant's  appearance  must  be  made 
by  serving  upon  the  plaintiff's  attorney  within  twenty  days 
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after  service  of  the  Buiumons^  exclusive  of  the  day  of 
service,  a  notice  of  appearance  or  a  copy  of  a  demurrer  or 
of  an  answer.''  Code  Civ,  Pro.j  ^  421.  It  is  manifest 
from  the  papers  submitted  that  there  were  no  appearance 
within  the  purview  of  the  provisions  above  quoted  by 
either  of  the  defendants  in  the  proceeding  referred  to. 
There  having  been  neither  an  appearance  by  nor  personal 
service  of  the  summons  upon  the  defendants,  it  follows  that 
the  order  in  question  must  be  vacated. 

The  district  attorney  also  urges  that  any  other  view 
of  the  position  than  is  contended  for  "  would  be  to  seriously 
affect  the  administration  of  the  criminal  law."  While  such 
a  result  is  to  be  deplored,  still  it  shoidd  be  borne  in  mind 
that  it  is  for  the  courts  to  apply  the  laws,  not  to  make 
them,  and  that  it  is  for  the  legislature  to  afford  the  remedy.. 

Motion  granted. 


COLBY,    Respondent,    v.    COLBY,    Guasdian,    etc.^ 

Impleaded,   etc.   Appellant. 

Supreme  Court,  Fifth  Department,  General  Term,. 

October,  1894. 

§§  1866,  1867. 

WilU—  eBidblishmeni  and  probate  of —Specific  performance. 

Chapter  316  of  the  Laws  of  1879,  providing  for  the  establishment  and 
probate  of  wills  in  the  Supreme  Court,  was  repealed  by  sectiona 
1866  and  1867  of  the  Code  of  Civil  Procedure. 

While  an  agreement  to  make  a  certain  disposition  of  property  by  a 
last  will  is  not,  strictly  speaking,  capable  of  a  specific  execution, 
yet  it  is  within  the  Jurisdiction  of  equity  to  do  its  equivalent  and 
require  those  upon  whom  the  legal  title  has  descended  to  convey 
the  property  in  accordance  with  it  terms. 

{Decided  October,  1884.) 
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Appeal  from  an  interlocutory  judgment  entered  on  a 
•decision  sustaining  a  demurrer  to  the  complaint. 

jRich  d;  Aiken^  for  plaintiff,  respondent. 

James  It.  CoXy  for  defendant,  appellant. 

Lewis,  J. — The  demurrer  was  sustained,  as  appears 
from  the  opinion  of  the  trial  court  printed  in  the  case,  upon 
two  grounds;  1.  That  the  complaint  fails  to  show  a  cause 
of  action  ;  2.  That  there  is  a  defect  of  parties,  in  that  the 
personal  representatives  are  not  made  parties  defendant. 

In  construing  a  pleading  demurred  to,  all  reasonable 
intendments  will  be  indulged  in  for  its  support.  (Lorillard 
V.  Clyde,  86  N,  F.,  385.)  Guided  by  this  rule  in  construing 
this  complaint,  we  are  of  the  opinion  that  it  states  a  cause 
of  action — ^not,  perhaps,  the  one  that  the  pleader  had  in 
mind  when  he  prepared  the  complaint.  It  states  that  one, 
Lucius  H.  Colby,  in  his  lifetime,  was  the  owner  and  in 
possession  of  a  house  and  lot  in  the  city  of  Auburn,  N.  Y., 
and  that  in  the  month  of  May,  1893,  he  made  a  proposition 
of  marriage  to  the  plaintiff,  which  she  accepted,  and  that 
thereupon  an  agreement  in  writing  was  made  and  sub- 
scribed by  the  parties,  bearing  date  on  the  20th  day  of 
May,  1893,  by  the  terms  of  which  it  was  mutually  agreed 
that  the  two  should  be  presently  married,  and  that  the 
plaintiff  should  live  with  the  defendant  at  his  residence, 
and  be  a  faithful  and  loving  wife  to  him  so  long  as  he 
should  live ;  and  if  the  plaintiff  should  survive  him  she 
should  have  the  said  premises  as  her  own  in  fee  simple 
absolute;  and  that  in  pursuance  of  the  terms  of  said 
contract,  and  in  part  performance  of  said  agreement,  the 
said  Colby  executed  and  published  his  will  and  testament 
in  due  form  of  law,  by  which  he  duly  devised  to  the 
plaintiff,  her  heirs  and  assigns,  forever,  the  whole  of  the 
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said  premises,  and  he  agreed  that  he  would  not  revoke  or 
alter  the  will ;  that  on  said  20th  day  of  May  the  parties  were 
duly  married,  and  the  plaintiff  went  at  once  to  live  with 
said  Colby  at  his  residence  aforesaid,  and  from  that  time 
continued  to  live  with  him  as  his  wife,  doing  all  things 
necessary  for  his  health  and  comfort,  until  he  died,  on 
the  10th  day  of  March,  1894 ;  that  the  defendants  are  the 
children,  grandchildren,  and  heirs  at  law  of  the  deceased ; 
that  by  the  imdue  influence  and  persuasion  of  some  of  the 
defendants,  the  said  Colby,  in  the  month  of  September, 
1893,  disregarding  the  obligations  of  his  said  ante-nuptial 
contract  with  the  plaintiff,  executed  and  published  another 
and  a  different  will,  and  undertook  thereby  to  revoke  the 
said  will  of  May  20,  1893,  with  a  view  of  defrauding  the 
plaintiff.  The  complaint  further  alleged  that  the  plaintiff 
is  in  the  quiet  possession  of  the  premises,  claiming  to  be 
the  owner  thereof  in  fee  under  the  said  contract  and  the 
will  made  as  aforesaid  in  May,  1893  ;  and  judgment  is 
demanded  for  the  enforcement  of  the  said  ante-nuptial  con- 
tract, and  confirmation  of  her  title  to  said  premises,  and 
for  such  other  or  different  relief  as  to  the  court  shall  seem 
meet  and  proper.  The  complaint,  in  addition  to  the  fore- 
going, demands  judgment  for  the  establishment  and  probate 
of  the  will  of  May  20,  1893,  according  to  the  statute  in 
such  case  made  and  provided,  and  further  that  the  will  of 
September,  1893,  be  declared  fraudulent  and  void.  The 
latter  relief  was  asked  for  under  chapter  316  of  the  Laws 
of  1879,  providing  for  the  establishment  and  probate  of 
wills  in  the  supreme  court.  The  act  of  1879  was  repealed 
by  §§  1866  and  1867  of  the  Code  of  Civil  Procedure. 
(Ilorton  V.  Cantwell,  108  X.  T.,  255 ;  13  St.  Bep.^  615 ; 
Anderson  v.  Anderson,  112  N.  F.,  104;  20  St  Bcp.y  344.) 
The  pleader  did  not  seem  to  have  been  aware  of  the  repeal 
of  this  act  when  he  prepared  his  complaint.  But  asking 
for  this  relief  to  which  the  nlaintiff  was  not  entitled  did  not 
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prevent  her  from  obtaining  other  relief  to  which  she  was 
entitled  under  the  allegations  of  her  complaint.  There 
was  a  legaly  binding  contract  alleged  in  the  complaint^ 
made  upon  a  good  and  sufficient  consideration^  which  the 
plaintiff  fully  and  faithfully  performed  upon  her  part. 
The  deceased  failed  to  perform  on  his  part.  He  failed  to 
vest  her  with  the  title  to  the  property  in  question,  and  in 
consequence  of  such  failure  on  the  part  of  the  deceased  the 
title  to  the  house  and  lot  descended  to  the  defendants,  who 
arc  his  heirs  at  law.  The  relief  to  which  the  plaintiff  is 
entitled  is  a  conveyance  from  those  heirs  of  the  title  to  the 
premises  in  fulfilment  of  the  contract  of  their  ancestor. 
While  an  agreement  to  make  a  certain  disposition  of 
property  by  a  last  will  is  one  which,  strictly  speaking,  is 
not  capable  of  a  specific  execution,  yet  it  has  been  held  to 
be  within  the  jurisdiction  of  equity  to  do  what  is  equiva- 
lent to  a  specific  performance  of  such  an  agreement  by 
requiring  those  upon  whom  the  legal  title  has  descended  to 
convey  the  property  in  •  accordance  with  its  terms.  (3 
Pars.  Cont.j  405.)  And  the  court  will  not  allow  this  post- 
mortem remedy  to  be  defeated  by  any  device  inconsistent 
with  the  agreement.  The  making  of  the  first  will  was  not 
a  complete  performance  of  the  contract  on  the  part  of  the 
deceased.  The  contract  provided  that  if  the  plaintiff  per- 
formed the  contract  upon  her  part  she  should  have  the  fe© 
of  the  premises  in  question.  In  this  respect  the  deceased 
failed  to  perform  the  contract.  The  relief  to  which  the 
plaintiff  is  entitled  is  a  conveyance  of  the  premises  from 
the  heirs-at-law  of  the  deceased. 

There  is  no  claim  for  damages  against  the  estate. 
The  personal  representatives  of  the  deceased  are  not^ 
therefore,  necessary  parties,  and  then  it  does  not  appear 
from  anything  alleged  in  the  complaint  that  the  deceased 
has  any  personal  representatives.  He  left  a  will,  but  it 
does  not  appeal  that  tliore  was  any  executor  appointed  by 
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surrogate  to  the  board,  during  their  sessions  for  the  years 
1888  and  1889.  It  was  also  found  that,  pursuant  to  statute 
giving  the  special  surrogate  the  same  power  as  county 
judge  out  of  court,  the  relator  granted  orders  in  a  lar<;e 
number  of  proceedings  and  matters  before  hiui.  As  matter 
of  law,  the  court  decided  that  the  relator  was  entitled  to 
have  allowed  him  a  just  compensation  for  his  services  as 
acting  surrogate  on  the  occasion  when  the  surrogate  was 
disqualified  from  acting,  but  was  not  entitled  to  have 
audited  or  allowed  his  claim  for  services  on  the  occasions 
when  the  surrogate  was  absent  from  the  county.  A  final 
order  or  judgment  was  entered  on  this  decision,  and  the 
appeal  is  from  so  much  thereof  as  adjudges  that  the  relator 
is  not  entitled  to  be  allowed  his  claim  for  services  during 
the  absences  of  the  surrogate. 

Herbert  C.  SholeSy  plaintiff  and  appellant  in  person. 

Harry  S.  Patten^  for  defendant  and  respondent. 

Merwin,  J. — The  relator  was  elected  under  the  pro- 
visions of  chapter  306  of  the  laws  of  1849,  which  was  passed 
in  pursuance  of  the  authority  given  by  section  16  of  article  6 
of  the  constitution.  By  section  1  of  the  act  of  1849,  pro- 
vision was  made  for  the  election  of  a  special  surrogate  in 
the  County  of  Oneida  and  seven  other  countries,  and  power 
was  conferred  on  such  ofiicers  to  discharge  the  duties  of 
surrogate  in  their  respective  countries  "in  cases  of  vacancy 
or  inability  "  of  such  oflScer.  By  section  2,  as  amended  by 
chapter  108  of  the  laws  of  1851,  they  were  given  the 
powers  of  a  county  judge  out  of  court.  By  section  3,  it  was 
provided  that :  "  Such  local  officers  shall  receive  for  the 
services  to  be  rendered  by  them  under  the  provisions  of 
this  act,  such  compensation  as  shall  be  allowed  to  them, 
respectively,  by  the  boards  of  supervisors  in  the  said 
respective  countries.'' 
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It  is  quite  clear  that  under  this  act  the  relator  had 
power  to  perform  the  duties  of  surrogate  in  the  absence  of 
that  officer  from  the  county.*  An  inability  then  existed^ 
that  the  statute  intended  to  provide  for.  If,  by  virtue  of 
that  act,  the  services  in  question  were  rendered,  then  the 
compensation  provided  for  such  services  has  been  fixed 
and  paid.  The  relator,  however,  claims  that  his  services 
were  performed  by  virtue  of  the  provisions  of  section  2484 
of  the  Code,  and  that  he  is  entitled  therefore,  for  the  time 
that  he  acted,  to  a  compensation  equal  pro  rata,  to  the 
salary  of  the  surrogate,  under  the  provisions  of  section 
2493t-  To  this  it  is  replied  that  section  2484  applies  by 
its  terms  only  to  cases  where  '*  special  provision  is  not 
made  by  law  for  the  discharge  of  the  duties  "  of  the  office, 
and  that,  therefore,  it  does  not  apply  here,  as  there  was  a 
special  provision  for  the  special  surrogate  to  act  in  the 
contingency  that  happened.  Substantially  the  same  ques* 
tion  was  considered  by  this  court  in  re  Tyler  (60  Hun., 
566,  15  K  r.  Suppy  366).  The  court  were  then  of  the 
opinion  that  sections  2484  and  2493  did  not  apply,  and 
that  the  officer  was  entitled  only  to  such  compensation  as 
was  aUowed  by  the  board  of  supervisors  in  the  salary 
which  they  fixed.  No  good  reason  is  apparent  for  now 
taking  a  different  view.  Following  the  view  taken  in  the 
Tyler  case,  the  order  or  judgment,  so  far  as  appealed  from, 
must  be  affirmed. 

Hardin,  P.J.,  and  Martin,  J.,  concur. 

Order  or  judgment,  so  far  as  appealed  from,  affirmed^ 
with  costs. 


•  See  til  re  Frye's  estate  (20  X.  F.  Supp,  688). 
t  See  laws  of  1871,  ch.  859,  sec  8. 


156  CIVIL  PROCEDURE  REPORTS. 


Laney  r.  The  Rochester  Railway  Co. 


LANEY    Appellant   v.  THE    ROCHESTER 
RAILWAY  COMPANY,  Respondent. 

Sl'pksme  Court,  Fifth  Depabthent,  General  Term, 

November,   1894. 

^   775. 

Appeal — atatf  of  proceedings — stipulation. 

An  order  to  stay  proceediugs  npou  a  jndgment  appealed  from,  may  be 
made  by  a  judge  out  of  court,  and  such  stay  may  be  operative 
duriug  pendeucy  of  appeal. 

Where  it  was  stipulated  the  temporary  injunction  should  be 
vacated,  the  issues  referred  to  a  referee,  that  if  the  issues  be 
finally  determined  in  favor  of  the  plaintiff,  the  defendant  should 
\\-ithin  thirty  days  from  such  final  determination  institute  con- 
demnation proceedings, — Held,  that  this  does  not  pi-eclnde  an 
appeal  being  taken. 

{Decided  Xovember,  1894.) 

Appeal  from  an  order  denying  a  motion  to  vacate  an 
order  at  chambers  staying  proceedings. 

The  facts  appear  in  the  opinion. 

Quincy  VanVoorhiSj  for  plaintiff^  appellant. 
Charles  J,  Bissell,  for  defendant,  respondent. 

Bradlet,  J. — The  main  purpose  of  the  action  is  to 
restrain  the  defendant  from  constructing  a  railroad  in  Elm 
Street,  in  front  of  plaintiff's  premises,  in  the  City  of 
Rochester.  In  the  outset  of  the  action  a  temporary  injunc- 
tion was  obtained.  This  was  pursuant  to  stipulation  of  the 
parties,  afterwards  vacated ;  and  the  issues  were  tried 
before  a  referee,  who  directed  judgment  for  the  plaintiff, 
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which  was  affirmed  by  the  general  term.  Thereupon  the 
defendant  appealed  to  the  court  of  appedls^  and,  upon  the 
application  of  the  defendant,  an  order  was  made  by  a 
justice  of  this  court  staying  proceedings  on  the  part  of  the 
plaintiff  to  enforce  the  injunction  awarded  by  the  judgment. 
The  motion  to  vacate  that  order  was  denied  by  the  order 
appealed  from.  The  plaintiff's  counsel  insists  (1)  that  it 
was  not  within  the  power  of  a  justice  at  chambers  to  make 
exparte  the  order  staying  proceedings  ;  (2)  that  the  defend- 
ant is  precluded  by  the  stipulation  of  tho  parties  from 
taking  an  appeal  to  the  court  of  appeals. 

An  order  to  stay  proceedings  upon  a  judgment 
appealed  from  may  be  made  by  a  judge  out  of  court,  and 
such  stay  may  be  operative  during  the  pendency  of  the 
appeal  {Code  Civ.  Proc.  §  775 ;  HuJl  v.  Hart^  27  Hun, 
21).  The  judgment  being  in  this  court,  no  reason  appears 
why  the  order  may  not  have  been  granted  by  the  judge  who 
made  it,  although  an  appeal  had  been  taken  to  the  court  of 
appeals  {Judson  v.  Gray^  17  How.  Pr.  289). 

The  other  proposition  is  founded  upon  the  stipulation 
of  the  parties,  made  before  the  trial,  by  which  it  was  stipu- 
lated that  the  temporary  injunction  should  be  vacated ; 
that  the  issues  be  referred  to  a  referee  named  ;  that,  if  the 
issues  be  finally  determined  in  favor  of  the  plaintiff,  the 
defendant  should,  within  thirty  ditys  from  such  final  deter- 
mination, institute  condemnation  proceedings ;  and  that 
the  defendant  should  give  bond  conditioned  that  it  would 
so  institute  such  proceedings,  and  pay  the  amount  of  dam- 
ages awarded  in  them.  Tho  reference  was  perfected,  the 
bond  given,  and  the  trial  had,  as  before  mentioned.  The 
view  urged  on  the  part  of  the  plaintiff  is  that  the  issuer 
were  finally  determined,  within  the  meaning  of  the  stipula- 
tion, ^hen  judgment  was  entered  upon  the  report  of  the 
referee,  and  therefore  the  defendant  was  required  to 
acquiesce  in  that  judgment,  and  proceed  to  exercise  the 
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right  of  eminent  domain.  If  that  had  been  the  mutual  un- 
derstanding or  purpose  of  the  parties^  it  could  have  been 
so  expressed  as  to  limit  the  determination  to  that  which  the 
referee  should  direct.  It  is  a  final  judgment;  as  distin- 
guished from  an  interlocutory  one ;  and,  until  the  appeal 
was  taken,  it  was  a  final  determination,  and^  if  affirmed,  it 
will  remain  such.  But,  when  appeal  is  taken  from  a 
judgment,  the  issues  are  not  deemed  finally  determined 
until  a  result  of  the  review  is  reached.  The  controversy  of 
the  parties  arising  upon  the  issues  continues  on  the  review, 
and  the  determination  of  it  finally  by  adjudication  is  that 
of  the  issues.  It  would  seem  to  follow  that  the  use  of  the 
word  "  issues ''  does  not  give  to  the  stipulation  the  re- 
stricted meaning  sought  to  be  applied  to  it,  and  that  the 
substantial  import  of  it  would  have  been  no  different  if  the 
word  "  action  "  in  place  of  "  issues  "  had  been  used.  The 
intent  of  the  parties  in  making  the  stipulation  must  be 
treated  as  that  which  its  terms  import.  The  order  staying 
proceedings  may  be  so  dealt  with  by  the  court  that  it  shall 
not  become  oppressive  to  the  plaintiff,  or  prejudicial  to  his 
rights.  If  the  defendant  failed  to  proceed  with  reasonable 
diligence  to  permit  the  appeal  to  be  heard  and  determined, 
the  plaintiff  may  by  order  be  relieved  from  it ;  and  the 
court  will,  if  occasion  requires,  direct  that  the  defendant 
give  such  further  security  as  may  be  deemed  necessary  for 
the  protection  of  the  plaintiff  in  his  remedy  for  relief* 
These  questions  do  not  arise  on  this  appeal 
The  order  should  be  afiirmed. 

All  concur. 
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In   the  matter  of    the  Application  op   WILLIAM 

C.   CAMP,  FOR    AN    Accounting    by    Calvin 

B.   Caaip,   his   Guardian. 

Supreme  Court,  Second  Department,  General  Term, 

October,  1894. 

§§  755,  757. 

SurrogaifH*  courtv— revival  of  action. 

Prior  to  1891  there  was  no  autbority  for  continuing  a  pending  under- 
tenuined  special   proceedings  in  the  name  of  administrator  or 

executor. 
The  right  to  revive  such  proceedings  in  the  name  of  or  against  ex- 
executors  or   administrators  of  deceased  parties  depends   upon 

statutory'  authority. 
Sections  755  and  757  do  not  relate  to  proceedings  in  surrogates*  courts. 

{Decidtd  OctoheVj  1894.) 

Appeal  from  order  reviving  the  proceedings  against 
the  executor  of  Calvin  B.  Camp. 

Jennings  d\  Russell^  for  petitioner. 

Wm.  C.  BeaclieTy  for  executor. 

Brown,  P.J.,— During  the  pendency  of  the  above- 
entitled  proceeding,  and  after  his  accounts  had  been  filed, 
the  guardian  died.  The  proceeding  was  revived  against 
the  guardian's  executor,  and  the  order  of  the  surrogate  is 
sought  to  be  sustained,  under  Sections  755  and  757  of  the 
Code  of  Civil  Proced^ire.  Prior  to  1891  there  was  no 
authority  for  continning  a  pending  undetermined   special 
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proceeding  in  the  name  of  an  administrator  or  executor 
In  re  Palmer  (115  N.  Y.  493;  26  St.  Bep^  338).  The 
right  to  revive  and  continue  such  proceedings  in  the  name 
of  or  against  executors  or  administrators  of  deceased 
parties  depends  entirely  upon  statutory  authority.  The 
sections  of  the  Code  referred  to  do  not  relate  to  proceed- 
ings in  surrogate's  court.  Their,  application  is  limited  by 
subdivisions  4  and  6  of  section  3347  of  the  Code,  which 
provide  that  chapter  8,  which  includes  sections  755  and 
757,  applies  with  certain  exceptions,  not  material  on  this 
appeal,  to  actions  and  special  proceedings  commenced  in 
the  supreme  court,  a  superior  city  court,  the  marine  court 
of  the  city  of  New  York,  or  a  county  court.  The  fact  that 
the  sections  relied  upon  to  support  the  order  were  amended 
in  1891  does  not  make  them  applicable  to  all  special  pro- 
ceedings. In  their  amended  form  they  are  still  subject  to 
the  limitation  of  section  3347. 

The  order  of  the  surrogate  is  not,  therefore,  supported 
by  any  statutory  authority,  and  must  be  reversed,  witk 
costs. 
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JOSEPH  B.  SCHRAM,  Plaintiff,  v.  HENRY 
werner  and  others,  defendants. 

Supreme  Court,  First  Department,  Nov.,  1894. 

§§  999,  1000. 

Verdict  direeted — errora  of  the  court — only  guestiona  of  law  raised 
— when  motion  for  new  tricU  ha%  been  denied,  order  directing 
exception  to  he  heard  at  OenercU  Term  is  void. 

When  at  the  close  of  the  evidence  taken  upon  the  trial  of  an  action, 
the  defendants  moved  that  a  verdict  be  directed  in  their  favor, 
and  the  motion  was  denied,  but  no  exception  was  taken,  and 
the  plaintiff  moved  that  a  verdict  be  directed  in  his  favor,  which 
was  granted,  and  the  defendants  excepted,  and  neither  party 
asked  to  have  anj  issue  submitted  to  the  jury,  only  questiions  of 
law  can  be  raired  on  a  motion  for  a  new  trial  on  the  minutes,  on 
a  case  and  exceptions,  or  on  an  appeal. 

When  a  motion  for  a  new  trial  on  exceptions  has  been  made  and 
denied,  pursuant  to  section  999  of  the  Code  of  Civil  Procedure, 
the  proper  remedy  is  by  an  appeal  from  the  order  entered 
thereon,  which  must  be  heard  upon  a  case,  prepared  and  settled 
in  the  usual  manner ;  and  an  order  subsequently  made,  directing 
the  exceptions  to  be  heard  in  the  first  instance  at  (General  Term, 
under  sootion  1000  of  the  Code  is  void,  and  the  motion  will  not 
be  entertained. 

Ross  V.  Harden  (10  J.  iSt  S,  427)  and  Qamer  v.  Mangam  (U  id,  365) 
distinguished. 

(Decided  November,  1894.) 

• 

Motion  by  the  defendants  for  a  new  trial  on  a 
case  with  exceptions,  ordered  to  be  heard  at  the  Gen- 
eral Term  in  the  first  instance,  after  trial  and  a  ver- 
dict by  the  jury  rendered  by  direction  of  the  Court  at 
the  New  York  Circuit  Court,  Dec.  11,  1893. 

In  this  action  plaintiff  sought  to  recover  money 
paid  by  him  on  certain  bills  of  exchange  or  drafts 
mider  defendant's  written  guaranty. 
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Albertus  Perry ^  for  plaintiff. 

Nathaniel  Myers,  for  defendant,  Henry  Werner. 

Josqph  Fettretch,  for  defendant,  Simon  Strauss. 

FoLLBTT,  J. — All  of  ihe  defendants  answered  ex- 
cept Samuel  Schram,  who  made  default,  but  Isador 
Ef  ron  did  not  appear  on  the  trial,  and  the  questions 
presented  by  the  record  arise  between  the  plaintiff 
and  the  defendants,  Werner  and  Strauss,  doing  busi- 
ness under  the  firm  name  of  Henry  Werner.  Their 
answers  are  identical.  At  the  close  of  the  evidence 
they  moved  that  a  verdict  be  directed  in  their  favor, 
which  was  denied,  but  no  exception  was  taken,  and 
the  plaintiff  moved  that  a  verdict  be  directed  in  his 
favor,  which  was  granted,  and  the  defendants  ex- 
cepted. Neither  party  asked  to  have  any  issue  sub- 
mitted to  the  jury.  Upon  such  a  record  only  ques- 
tions of  law  can  be  raised  on  a  motion  for  a  new  trial 
on  the  minutes,  on  a  case  and  exceptions  or  on  an 
appeal.  (Provost  v,  McEncroe,  102  JV.  F.  650 ;  Kirtz  t\ 
Peck,  113  id.  222.) 

After  the  verdict  was  directed  the  defendants 
moved  on  the  minutes  that  it  be  set  aside  cmd  a  new 
trial  granted :  (1)  On  the  exceptions ;  (2)  because  the 
verdict  was  contrary  to  the  evidence ;  (3)  because  the 

m 

verdict  was  contrary  to  law,  which  was  denied  and 
an  order  entered,  which,  in  addition,  directed  that  the 
defendants'  exceptions  be  heard  in  the  first  instance 
at  General  Term,  and  that  judgment  in  the  meantime 
be  suspended.  How  the  exceptions  can  be  heard  in 
the  first  instance  at  General  Term,  under  section  1000 
of  the  Code  of  Civil  Procedure,  when  they  have  been 
heard  pursuant  to  section  999,  is  not  apparent  to  the 
court.    In  case  a  motion  for  a  new  trial  is  made  and 


VOL.    XXIV.  163 


Schram  v,  Werner. 


denied  under  section  999,  and  an  order  is  entered 
which  the  defeated  party  desires  to  review,  it  can  be 
done  only  by  an  appeal  from  it,  but  in  this  case  no 
appeal  has  been  taken.  In  case  a  motion  for  a  new 
trial  is  made  on  the  minutes,  on  exceptions  taken, 
which  is  denied  and  an  order  entered,  an  order  direct- 
ing that  the  exceptions  be  heard  in  the  first  instance 
at  General  Term  is  not  authorized  by  the  Code,  and 
the  motion  will  not  be  entertained  by  this  court. 
(Byrnes  v.  D.  &  H.  C.  Co.,  7  Weekly  Dig.  649.) 

In  the  case  cited  a  verdict  was  rendered  in  favor 
of  the  plaintiff  and  the  defendant  moved  for  a  new 
trial  on  the  minutes,  which  was  denied  and  an  order 
entered.  An  order  was  then  made  directing  that  the 
defendant's  exceptions  be  heard  at  the  General  Term 
in  the  first  instance.  The  defendant  appealed  from 
the  order  denying  the  motion  for  a  new  trial,  which 
appeal  and  the  motion  on  the  exceptions  were  heard 
on  the  same  record.  The  General  Term  of  the  third 
department  held  that  the  order  directing  the  excep- 
tions to  be  heard  at  Gtoneral  Term  in  the  first  instance 
was  a  nullity,  but  reviewed  the  case  on. the  appeal 
from  the  order.  Ross  v.  Harden  (10  J.  &  8.  427)  and 
Gamer  v.  Mangam  (14  id.  365)  are  sometimes  cited  as 
authorities  for  the  position  that  exceptions  may  be 
ordered  to  be  heard  in  the  first  instance  at  General 
Term  after  a  motion  for  a  new  trial  has  been  made  on 
the  minutes  and  denied.*    In  the  first  of  the  eases  last 


*  It  is  not  irregularity  for  the  trial  judge  at  the  same  time  that 
he  denies  defendant's  motion  for  a  new  trial  on  the  minutes,  to  order 
the  exceptions  to  be  heard  in  the  first  instance  at  (General  Term, 
there  being  but  one  motion,  viz.,  for  a  new  triaL 

It  teems  that  a  motion  that  the  exceptions  be  heard  in  the  first 
instance  at  (General  Term  may  be  made  after  the  denial  of  a  prior 
motion  for  a  new  trial  on  the  minutes  upon  exceptions.  Gamer  v, 
Mangam,  46  Superior  Ct.  866. 


1 
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cited  a  yerdict  was  rendered  and  a  motion  was  made 
on  the  minutes  for  a  new  trial  on  the  ground  that  the 
verdict  was  contrary  to  the  evidence,  was  excessive 
and  contrary  to  the  charge,  which  was  denied  and  an 
exception  taken,  but  no  order  seems  to  have  been 
entered  upon  the  denial  of  the  motion.  Thereupon 
the  exceptions  were  ordered  to  be  heard  at  General 
Term  in  the  first  instance,  and  they  were  so  heard  and 
determined.  It  will  be  observed  that  the  motion  on 
the  minutes  was  not  founded  on  exceptions.*  In  the 
second  case  cited,  a  verdict  was  rendered  for  the  plain- 
tiff,  and  the  defendants  moved  on  the  minutes  to  set 
it  aside  and  for  a  new  trial,  which  was  denied,  and  an 
order  entered.  Thereupon  an  order  was  entered  direct- 
ing the  exceptions  to  be  heard  in  the  first  instance  at 
General  Term.  A  motion  was  made  at  Special  Term 
to  set  aside  this  order,  which  was  denied,  and  was 
aflSrmed  on  appeal  by  the  General  Term  of  the  Supe- 
rior Court.  The  report  of  the  case  does  not  show 
whether  the  motion  for  a  new  trial  was  founded  on 
exceptions— errors  of  the  court — as  well  as  on  the 
errors  of  the  jury.  On  the  motion  made  in  the  case  at 
bar  there  were  no  errors  of  the  jury  to  review,  because 
it  had  committed  none.  The  jury  had  simply  returned 
a  verdict  in  obedience  to  the  direction  of  the  court, 
and  the  motion  for  a  new  trial  could  have  been  made 
only  upon  the  errors  of  the  court  raised  by  exception^. 
When  a  motion  for  a  new  trial  on  exceptions  has  been 
made  on  the  minutes  and  denied,  an  order  directing 
the  exceptions  to  be  heard  in  the  first  instance  at  Gen- 

*I]i  Rofls  V.  Harden,  43  Superior  Ct  4SS7,  Freedman,  J.,  says : 
**  The  exception  to  the  decision  of  the  motion  for  a  new  trial  upon 
the  minutes  of  the  court  is  also  unavailable  to  the  defendants.  The 
only  mode  for  reviewing  such  decision  is  by  an  appeal  from  the  order 
denying  the  motion." 
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«ral  Term  is  Toid,  and  the  motion  should  not  be  heard. 
We  must  decline  to  decide  the  motion  on  this  record, 
but  as  the  plaintiff  has  not  moved  to  set  aside  the 
order^  no  costs  are  g^ranted  to  either  party. 

Van  Brunt,  P.  J.,  and  Pabkeb,  J.,  concurred. 
Motion  dismissed,  without  costs  to  either  partj. 

KOTB  ON  ArPBAL  FBOM  DENIAL  OF  MOTION  FOB  A  NeW  TBIAL  ON 
EZCKPTIONS,    AND    OBDBB    BENDING    EXCEPTIONS    TO  GeNEBAL 


The  Motion.^A  motion  at  the  Circuit  for  a  new  trial,  when  it 
may  be  entertained  after  a  verdict  rendered,  is  summary  in  its  char- 
acter, and  the  decision  of  the  court  thereon  is  not  to  be  regarded 
with  the  same  consideration  as  a  decision  made  upon  a  formal  mo- 
tion and  after  a  deliberate  argument.  (FLrst  Nat.  Bk.  i;.  Clark,  43 
Hvn,  90.) 

Exceptions  not  Necessary.— Where  errors  have  been  commit- 
ted on  the  trial,  either  by  admission  of  improper  testimony,  or  in  the 
charge  of  the  judge,  which  manifestly  tended  to  prejudice  defend- 
ant, a  new  trial  will  be  granted,  notwithstanding  no  exceptions  were 
taken.    (Wehle  v.  Haviland,  42  How.  P,  i2.,  890.) 

Exeeptiona  Ordered  to  be  heard  at  General  Term— When 
not  Allowed. — Where  a  motion  for  a  new  trial  has  been  denied,  an 
order  made  at  the  same  time  that  the  exceptions  be  heard  in  the  first 
instance  at  General  Term,  is  a  nullity.  (Byrnes  v.  D.  &  H.  C.  Co., 
7  Weekly  Dig.  549.) 

Order  Diseretionary. — An  order  sending  exceptions  to  be 
heard  in  the  first  instance  at  Gtenera  Term,  ought  not  to  be  made, 
unless  in  cases  of  the  highest  importance  or  of  absolute  necessity. 
(Beattie  i^.  Niagara  Savings  Bk.,  41  Haw.  P.  R.  187.) 

It  is  exclusively  in  the  discretion  of  the  Circuit  Judge  whether 
exceptions  shall  be  heard  in  the  first  instance  at  General  or  Special 
Term.    (Id,) 

What  brought  up  at  General  Temu— The  right  to  move  in  the 
first  instanoe  at  General  Term  is  confined  exclusively  to  a  class  of 
cases  dependent  solely  on  the  law,  and  only  the  exceptions  can  be 
there  heard.  The  exceptions  cannot  bring  up  the  point  for  consider- 
ation, whether  or  not  the  verdict  has  been  rendered  either  without 
oar  against  the  evidence.    (Price  v.  Keys,  1  J7iin,  177.) 

No  question  of  fact  can  be  discussed.  (Hotohkins  v,  Hodge,  88 
Bart>.  117;  Haitin  v.  Piatt,  81  St.  Btp.  9S0;S.O.AN.  Y.  Sfufp. 
468.) 
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ISRAEL   O.  BLAKE,  Respondent,  t;.  HERMANN 

BOLTE,  Appellant. 

New  York  Common  Pleas,  Orneral  Term, 

December,  1894. 

§  2281. 

Salary  of  public  officer^-^when  oceeMsible  to  erediton^-contempt-- 

when  party  can  he  punMiedfor — 

After  the  payment  of  his  salary  to  a  public  ofiScer,  it  becomes  acces- 
sible by  legal  process  for  the  payment  of  creditors. 

A  precept  of  commitment  can  not  issue  pursuant  to  section  328 1  of 
the  Ckxle  of  Civil  Procedure,  unless  the  accused  has  been  ad- 
judged guUty  of  contempt,  and  unless  such  contempt  is  proved 
to  have  prejudiced  the  right  or  remedies  of  a  party  to  the  action. 

(Decided  December,  1894.) 
# 

Appeal  from  order  of  General  Term,  City  Courts 
affirming  Special  Term  order. 

The  facts  are  stated  in  the  opinion. 

James  P.  Niemann,  for  defendant  and  appellant. 

Philip  Carpenter,  for  plaintiff  and  respondent. 

Pryoe,  J.— On  the  31st  of  March,  1894,  in  a  supple- 
mentary proceeding  in  the  City  Court,  an  order  was 
served  upon  the  appellant,  citing  him  to  attend  and 
make  discovery  concerning  his  property,  and  enjoining 
him  from  making  meanwhile  any  transfer  or  disposi- 
tion of  his  property. 

The  appellant  is  a  justice  of  a  District  Court  in  this 
city,  and  as  such  is  entitled  to  a  salary  of  $6,000  a  year. 
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payable  in  equal  installments  on  the  last  day  of  each 
month.  Upon  his  examination  it  was  disclosed  that 
on  the  thirtj-first  of  March,  or  on  the  second  of  April, 
he  received  $500,  the  installment  of  salary  for  the 
month  of  March ;  and  that  he  had  disposed  of  forty 
dollars  or  fifty  dollars.  Thereupon  an  order  issued, 
requiring  him  to  show  cause  why  he  should  not  be 
punished  for  his  misconduct  in  so  disposing  of  the 
property  in  violation  of  the  injunction,  and  why  a  re- 
ceiver should  not  be  appointed  of  his  property  and 
effects,  and  why  respondent  should  not  have  other 
and  further  relief.  Upon  cause  shown  an  order  was 
entered,  directing  appellant  ''to  pay  to  the  sheriff  the 
amount  of  the  judgment  against  him ;  and  in  default 
thereof  that  a  precept  of  commitment  issue." 

From  an  affirmance  of  the  order  by  the  Gtoneral 
Term  of  the  court  below  an  appeal  is  prosecuted  in 
this  court. 

So  much  of  the  order  as  awards  a  precept  of  com- 
mitment is  clearly  invalid.  The  order  contains  no  ad- 
judication that  the  appellant  was  in  contempt ;  nor 
even  recites  the  fact  of  his  contempt ;  nor  adjudges 
injury  to  respondent's  right  or  remedy.*  Code,  §  2281 ; 
Fischer  v.  Raab,  81  N.  Y.  236;  Wolf  v,  Buttner,  6 
Misc.  Rep.  119. 


*  The  order  should  recite  the  substance  of  the  misconduct,  the 
adjudication  of  guilt,  that  the  misconduct  was  calculated  to  and  did 
impair,  defeat,  and  prejudice  the  rights  or  the  remedies  of  the  prose- 
cutor, or  the  parties  in  the  cause,  and  direct  the  payment  of  a  fine, 
stating  its  several  items,  if  any,  sufficient  to  indemnify  the  party  in- 
jured, and  to  satisfy  the  costs  and  expenses  of  the  proceeding.  When 
anything  remains  to  be  done  to  purge  the  contempt,  the  order  should 
specify  what  he  is  to  do,  and  the  manner.  The  costs  should  be  taxed, 
and  inserted  in  the  order,  as  a  part  of  the  fine  imposed.  Albany 
City  Bk.  V.  Schermerhom,  9  Paige,  872,  rev'g  Clarke^  297 ;  but  rev'g 
on  another  point,  10  Paige,  2d8.  Form  of  order.  People,  ex  rd,  v. 
Rogers,  2  id.  103. 
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Indeed,  it  is  apparent  on  the  papers  that  the  re- 
spondent was  not  damnified  bj  the  disposition  of 
appellant's  property.  The  judgment  was  for  #73.90; 
and  of  the  $500  received,  the  appellant  had  disposed  of 
but  $50.    Moffat  V.  Herman,  116  N.  F.  131. 

The  question  remains,  whether  the  direction  in  the 
order  that  the  appellant  pay  to  the  sheriff  the  amount 
of  the  judgment,  with  interest,  costs  and  fees,  be  a 
correct  adjudication. 

Appellant's  contention  is  that  the  money,  although 
actually  received  and  appropriated  by  him,  is  still  in- 
accessible to  the  claims  of  creditors  because  his  salary 
as  a  public  officer. 

It  is  readily  conceded  that  were  the  money  still  in 
the  city  treasury  it  would  not  be  amenable  to  process 
in  behalf  of  appellant's  creditors.  Bemmey  v.  Gtedney, 
57  How.  217 ;  Columbian  Institute  v.  Cregan,  11  Civ, 
Pro.  Rep.  87.  But  no  court  has  held,  and  it  would  be 
a  reproach  to  the  administration  of  justice  should  a 
court  ever  hold,  that,  after  payment  of  a  salary  to  a 
public  officer,  it  is  still  inviolable  by  leg€d  process  for 
the  satisfaction  of  creditors.  The  extent  to  which,  as 
yet,  the  decisions  have  gone  is,  that  the  disbursing 
agents  of  government  are  not  to  be  harassed  by  efforts 
of  creditors  to  reach  unpaid  salary  (cases  supra)^  and 
that  a  salary  unearned  and  not  yet  payable  is  neither 
assignable  nor  accessible  by  creditors.  Bowery  Bank 
V.  Wilson,  122  N.  Y.  478 ;  Bliss  v.  Lawrence,  58  id.  442; 
Billings  V.  O'Brien,  14  ^66.  N.  8.  238  (N.  Y.  Com. 
Pleas) ;  Schwenk  v.  Wyckoff ,  46  N.  J.  Eq.  560 ;  Beal  v. 
McYicker,  8  Mo.  App.  202 ;  Bangs  v.  Dunn,  66  Col.  72. 
On  the  other  hand,  pension  money,  though  in  some 
sort  a  sacred  fund  and  shielded  by  a  strict  statutory 
exemption,  is  open  to  creditors  when  in  the  possession 
of  the  pensioner.  Cranz  v.  White,  41  Am.  Rep.  408, 
note^  411. 
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Counsel  for  appellant  argues  that  the  principle  of 
]K>lic7  which  forbids  assignment  of  the  future  salary 
of  a  public  officer  is  equally  applicable  to  protect 
salary  in  his  pocket  against  the  claims  of  creditors. 
But  the  ground  on  which  the  decisions  go  is,  that  if 
the  officer,  by  assignment,  has  deprived  himself  of  the 
hope  of  future  salary,  he  has  lost  the  incentive  to  a 
dilligent  discharge  of  his  duties — a  consideration  in- 
operative with  appellant  in  the  enjoyment  of  his 
salary. 

Appellant's  objection  that  the  order  is  invalid,  be- 
cause the  witnesses  in  the  proceeding  were  sworn  by 
a  commissioner  of  deeds,  is  frivolous.  The  Code 
(§842)  expressly  designates  that  officer  as  competent  to 
take  the  affidavit,  and  no  other  provision  requires  the 
oath  to  be  authenticated  by  the  judge  or  the  referee. 
§2445. 

So  much  of  the  order  as  authorizes  commitment 
reversed ;  so  much  of  the  order  as  directs  payment  to 
sheriff  affirmed ;  no  costs  to  either  party. 

Daly,  Ch.  J.,  concurs. 

So  much  of  order  as  authorizes  commitment  re- 
versed ;  so  much  of  order  as  directs  payment  to  sheriff 
affirmed ;  no  costs  to  either  party. 
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KREISER  V.  SCOFIELD  et  al. 
New  York  Court  of  Common  Pleas,  General 

Term,  December,  lb94. 

§§  572,  863,  864. 

Execution  against  person  after  10  days,  not  set  asid^— false  imr 
prisonment — action  at  common  law— privileged  person — against 
whom  action  lies. 

Immunity  from  execution  against  the  person  after  judgment  can 
not  be  claimed  by  a  defendant  under  section  572  Code  of  Civil 
Procedure,  providing  for  discharge  from  custody  where  the 
plaintiff  neglects  to  issue  a  body  execution  within  ten  days  after 
the  return  of  the  execution  against  the  property.  Such  statutory 
provision  applies  only  to  an  order  of  arrest. 

The  action  for  false  imprisonment  for  arrest  of  a  privilged  person  is 
a  statutory  proceeding,  and  will  not  lie  at  common  law. 

Such  an  action,  under  the  Code,  sections  868  and  864,  is  maintain- 
able only  against  the  officer  or  person  actually  making  the  arrest, 
and  even  they  are  not  liable  unless  the  person  arrested  claims  his> 
exemption. 

A  witness's  immunity  from  arrest  prevails  only  while  going  to, 
remaining  at,  and  returning  from  court,  and  is  lost  if  he  un- 
reasonably delays  his  return. 

{Decided  December,  1894) 

Appeal  by  defendants  from  a  judgment  of  the  New 
York  City  Court,  General  Term,  affirming  a  judgment 
in  favor  of  plaintiff. 

William  G.  M^Crea,  for  defendants,  and  appel- 
lants. 

Abram  King,  for  plaintiff,  and  respondent. 

Pryor,  J. — The  action  is  trespass  for  false  imprison- 
ment. The  detention  of  the  plaintiff  was  by  execution 
against  the  person  after  judgment,  and  without  an 
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order  of  arrest.  Upon  motion  in  the  Court,  in 
which  the  action  was  depending,  the  execution  was 
vacated  and  set  aside,  and  the  defendant  discharged. 
The  order  of  vacatur  does  not  state  that  the  procesa 
was  void,  but  recites  that  it  was  superseded  because 
not  issued  within  ten  days  after  the  return  of  execu- 
tion against  property,  nor  within  three  months  after 
entry  of  judgment,  and  because  the  defendant  was 
arrested  while  returning  from  attendance  in  court  as 
a  witness.  The  order  of  vacatur,  we  assume,  is  res 
judicata  between  these  parties  in  the  present  action ; 
but  only  then  as  to  matters  relevant  and  material,  to  the 
motion,  and  not  as  to  the  facts  irrelevant  and  material 
(People  V,  Johnson,  38  N.  Y.  63).  Upon  the  motion  ta 
set  aside  the  process,  the  fact  that  it  was  not  issued 
within  ten  days  after  return  of  the  property  execution, 
nor  within  three  months  after  judgment,  was  wholly 
immaterial,  and  imparted  to  the  court  no  power  ta 
supersede  it.  (Redner  v.  Jewett,  25  N.  Y.  8upp.  273  ; 
Sweet  V.  Norris,  12  Civ.  Proc.  i?.,  175,176;  Id.  110 
N.  Y.  668.)*  The  unanimous  decision  of  the  Court  of 
Appeals  is  conclusive  upon  the  point.  Here  then  is 
no  adjudication  that  the  execution  against  the  plain- 
tiflTs  person  was  void  for  irregularity.  The  process 
being  valid  the  inference  is  unavoidable  that  it  was 
set  aside  only  because  .of  irregularity  in  its  service. 
But  at  common  law  an  arrest  of  a  privileged  person  is 
voidable  only,  not  void,— does  not  constitute  a  trepass, 
— and  so  is  unavailable  and  insufficient  as  foundation 
of  an  action  for  false  imprisonment.    (Deyo  v.  Van 


*  The  section  applies  only  to  cases  in  which  an  order  of  arrest  is 
lanied,  pending  the  action,  and  lias  no  reference  except  as  stated  in 
the  last  clause,  tb  cases  of  execution  against  the  person.  Redner  v. 
Jewett,  25  N.  Y.  Supp.  273  ;  S.  C.  54  St.  Bep.  774  ;  S.  C.  72  Hun^ 
608. 
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Valkenburgh,  5  Hill,  242  ;  Smith  v.  Jones,  76  Me.  138; 
7  Am.  and  Eng.  Enc.  Law,  694,  notes ;  3  Lawson, 
Rights,  Rem,  and  Ft,  1067,  and  note ;  Cooley,  Const 
Lim,  (5th  Ed.)  1G2,  note);  Code,  sections  863,  864,  de-  . 
nounces  an  arrest  of  a  privileged  witness  as  void, 
^nd  authorizes  a  action  for  the  wrong.  But  it  is 
manifest,  on  the  pleadings  and  the  proceedings  at  the 
trial  that  the  suit  was  instituted  and  conducted  as  a 
•common  law  action.  No  reference  was  made  to  the 
statute,  nor  pretense  of  a  claim  of  privilege  by  the 
plaintiff,  nor  right  asserted  to  treble  damages.  Incon- 
testably  the  ground  of  action  on  which  the  plaintiff 
reposed  was  the  irregularity  of  the  execution,  because 
issued  too  tardily.  But,  whether  proceeding  on  the 
ground  of  irregularity  in  the  execution,  or  in  the 
arrest  in  violation  of  plaintiff's  privilege,  in  either 
aspect  can  the  suit  be  maintained  as  a  common  law 
action,  because  the  execution  itself  was  regular  and 
valid  (citations  supra),  and  because  arrest  of  a 
privileged  person  will  not  sustain  an  action  for  false 
imprisonment  (citations  supra). 

Supposing,  however,  that  the  action  proceeds  upon 
the  statute,  still  it  is  impossible  to  uphold  it. 

The  statute  (Code  §  863)  authorizes  an  action  only 
*'  against  the  officer  or  person  making  the  arrest." 
And  even  they  are  not  liable  unless  the  person 
arrested  claims  his  exemption,  section  864.  True,  he 
is  not  bound  to  make  the  affidavit  until  required  by 
the  officer,  but  clearly  he  must  claim  his  privilege,  for, 
until  such  claim  be  known  to  the  officer  his  require- 
ment of  the  affidavit  would  be  preposterous.  No 
proof,  we  may  add,  was  made  by  the  plaintiff  that  he 
apprised  the  officer  of  his  exemption,  but  an  offer  by 
the  defendants  of  evidence  to  the  contrary  was  re- 
jected. 
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It  is  the  obvious  and  inevitable  construction  of  the 
statute  (§§  863  and  864)  that  the  action  is  authorized 
only  against  the  person  making  the  arrest.  Had  the 
liability  imposed  been  intended  to  comprehend  the 
plaintiff  and  his  attorney  the  law  would  have  been  so 
declared  in  terms,  instead  of  suffering  such  a  severe 
penalty  to  lurk  in  the  ambush  of  an  equivocal  impli- 
cation. 

If  it  be  argued  that  he  who  directs,  aids  or  abets  a 
trepass  is  himself  a  trepasser,  we  answer  that  there  is 
neither  allegation  nor  proof  that  either  of  the  defend- 
ants suggested  or  contemplated  the  arrest  of  the  plain- 
tiff while  protected  by  his  privilege.  The  uncontra- 
dicted evidence  is  all  to  the  contrary.  The  attorney, 
defendant  McCrea,  testified  that  he  instructed  the 
deputy  that  the  plaintiff  '^  was  not  to  be  arrested  until 
he  got  home,"  and  that  ''he  intended  he  should  be 
arrested  in  his  place  of  business  after  he  had  returned 
from  being  examined."  Nay,  more ;  the  attorney 
endeavored  to  countermand  the  execution,  but  the 
plaintiff's  own  attorney  insisted  on  his  arrest.  The 
arrest  was  made  in  the  office  of  the  plaintiff's  attorney, 
and  the  certain  and  incontrovertible  inference  from 
the  evidence  is  that  it  was  made  at  the  attorney's 
instance. 

The  process  having  been  delivered  to  the  sheriff 
without  direction  for  its  illegal  execution ;  nay,  with 
positive  instruction  not  so  to  execute  it,  neither  the 
-  defendant  Scofield  nor  the  other  defendant,  his  attor- 
ney, is  responsible  for  the  arrest.  (Welsh  v.  Cochran, 
63  N.  Y.  181.) 

Supposing,  again,  defendants  answerable  for 
plaintiff's  arrest,  still  the  action  is  without  support  for 
lack  of  proof  that  the  plaintiff  was  arrested  while 
privileged  as  a  witness.     The  immunity  from  arrest 
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prevails  only  while  the  witness  is  going  to  court,  or  in 
court,  or  returning  from  court.  The  undisputed  evi- 
dence is  that  the  arrest  was  made  after  the  examina- 
tion of  the  plaintiff  and  his  departure  from  the  court 
house,  and  while  he  stopped  in  his  attorney's  ofSce 
upon  a  business  not  at  all  connected  with  his  service 
or  duties  as  a  witness.  His  privilege  was  then  expired. 
(Marks  v.  Societe,  etc.,  19  N.  F.  Supp.  470,  affirmed  in 
the  Court  of  Appeals  on  the  opinion  below  ;  Finch  v. 
Galligher,  12  id,  487.)  In  these  cases  the  witness  was 
from  abroad,  and  even  less  indulgence  is  allowed  to  a 
resident  of  the  city.  It  is  not  to  be  imagined  that 
the  plaintiff,  as  a  witness,  was  embarrassed  or  mo- 
lested by  his  arrest. 

The  learned  trial  judge  committed  error  in  deny- 
ing the  motion  to  dismiss  the  complaint. 

Judgment  reversed  and  new  trial  ordered,  costs  to 
abide  event    ' 

Dalt,  Ch.  J.,  and  Bischoff,  J.,  concur. 

Judgment  reversed  and  new  trial  ordered,  costs 
to  abide  event. 
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LOUIS   MUNZINGER,  Appellant,  v.  THE   COU- 
RIER COMPANY,  Respondent. 

Supreme  Court,  Qenbral  Term,  First  Department, 

December^  1894. 

§§  723,  1019. 

UnineorporcLted  aatociation  tued  cw  corporation — amendments  of 

summons  and  complaint. 

Under  section  728  of  the  Code  of  Civil  Procedure,  the  Court  haji 
power  to  change  the  name  of  the  defendant  in  an  action,  wher« 
such  defendant  has  been  improperly  named,  provided  that  the 
defendant  so  substituted  be  the  same  and  not  a  new  individual. 

Where  an  unincorporated  association  has  been  sued  as  a  domestic 
corporation,  under  the  mistaken  assumption  that  it  is  such,  the 
Court  has  power  to  amend  the  summons  and  complaint  to  the 
extent  of  substituting  the  name  of  the  president  of  the  association 
as  defendant,  in  order  to  comply  with  the  provisions  of  section 
1919,  Code  of  Civil  Procedure,  and  to  amend  the  summons  by 
changing  its  allegations  to  the  same  effect. 

N.  T.  State  Monitor  Milk  Pan  Association  v.  Remington  Agri- 
cultural Works,  89  N.  T.  22,  and  Bassett  v.  Fish,  75  N.  Y.  808, 
disting^uished. 

(Decided  December,  1894.) 

Appeal  from  order  of  the  Special  Term,  denying 
plaintiff's  motion  to  amend  summons  and  complaint. 

The  facts  are  stated  in  the  opinion. 

Benjamin  Patterson  (of  counsel),  for  plaintiff,  and 
appellant. 

Ansley  Wilcox  (of  counsel),  for  defendant,  and 
respondent. 

O'Brien,  J.— The  plaintiff  brought  an  action  for 
libel  against  the  Courier  Company,  alleging  upon  in- 
formation and  belief  that  it  was  a  domestic  corpor- 
ation and  the  proprietor  and  publisher  of  a  newspaper 
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called  the  Buffalo  Courier.  The  amended  answer^ 
while  admitting  that  the  Courier  Company  was  such 
proprietor  and  publisher,  denied  that  it  is  or  ever  was 
a  domestic  corporation,  and  this  answer  is  Terified  by 
George  Bleistein,  who  deposes  that  he  is  president  of 
the  Courier  Company.  Upon  service  of  this  answer 
plaintiff,  upon  an  affidavit  showing  that  he  had  in- 
advertently sued  the  defendant  as  a  domestic  cor- 
poratiouy  when  in  fact  it  is  an  unincorporated  asso- 
ciation, doing  business  under  the  n^me  of  the  Courier 
Company,  and  that  there  is  no  corporation  by  the 
name  of  the  Courier  Company,  moved  for  leave  to 
amend  the  summons  and  complaint  by  making  the 
title  of  the  defendant  '*  George  Bleistein,  as  President 
of  the  Courier  Company,"  and  by  changing  the  al- 
legation that  the  defendant  was  a  corporation  to  one 
that  it  was  an  unincorporated  association. 

There  is  no  question  made,  but  that  if  the  defend-' 
ant  is  an  unincorporated  association  the  Code  pro- 
vides that  it  may  be  sued  in  the  name  of  its  president, 
or  all  its  individual  members  may  be  sued  if  known  to 
the  plaintiff  {Code  Civ.  Pro.  §  1919).  The  real  question 
is  as  to  whether  the  Court  had  power  to  allow  the 
amendment  in  the  title.  The  Judge  at  Special  Term 
denied  the  motion  for  leaVe  to  amend  upon  the  author- 
ity of  the  case  of  N.  T.  State  Monitor  Milk  Pan  Asso- 
ciation V.  Remington  Agricultural  Works  (89  N.  Y. 
22),  wherein  it  was  held  that  the  Code  (§  723)  does  not 
authorize  the  striking  out  of  the  name  of  the  sole  de- 
fendant in  an  action  and  the  insertion  in  lieu  thereof 
of  the  names  of  other  persons  as  defendants ;  and  the 
reasons  given  are  that  the  effect  of  striking  out  the 
name  of  the  defendant  and  inserting  the  names  of 
three  other  persons  as  defendants  in  lieu  thereof  ''  is 
to  continue  the  action  against  other  and  different 
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parties  than  the  one  named^  thus  substituting  a  cause 
of  action  with  new  and  other  defendaQts.''  In  the 
opinion  the  case  of  Bassett  v.  Fish  (75  N.  Y.  303)  is 
citedy  wherein  it  was  held  that  the  complaint  could 
not  be  amended  by  striking  out  the  names  of  the  de- 
f  endantSy  who  were  sued  as  school  trustees,  and  in- 
serting the  name  of  the  corporate  board  of  education 
to  which  they  belong. 

In  both  these  cases  it  will  be  noticed  that  the 
persons  sought  to  be  brought  in  were  different  from 
those  upon  whom  process  had  been  served ;  and  these 
decisions  go  to  the  extent  of  holding  (and  very  pro^ 
perly)  that  where  one  person  or  corporation  is  sued,  an- 
other and  different  person  upon  whom  process  has  not 
been  served  cannot  be  brought  in  as  a  sole  defendant 
by  way  of  substitution.  This  is  clearly  pointed  out  in 
the  dissenting  opinion  of  the  General  Term  in  N.  Y 
Milk  Pan  Co.  v.  Remington  Works  (25  E[un.  479), 
which  was  the  one  receiving  the  approval  of  the  Court 
of  Appeals.  Among  the  other  cases  therein  collated 
and  discussed  reference  is  made  to  Newton  v.  Mille- 
ville  Mfg.  Co.  (17  Abb.,  318,  note),  Tighe  v.  Pope  (16 
Hun^  180)  and  Bank  of  Havana  v.  Magee  (20  N.  Y. 
355).  As  therein  said :  ^^  Newton  t;.  Milleville  M^. 
Co.  is  a  Special  Term  case,  briefly  reported,  where  the 
plaintiff,  in  ignorance  of  the  true  name  of  defendants 
and  supposing  them  to  be  a  corporation,  which  they 
were  not,  had  sued  them  by  the  name  in  which  they 
transacted  their  business.  He  was  allowed,,  on 
motion,  to  substitute  their  names  as  defendants  under 
section  176  of  the  old  Code  of  Civil  Procedure.  If  the 
plaintiff  in  the  present  case  had  made  the  Reming^n 
Agricultural  Company  defendant,  supposing  it  to  be  a 
corporation,  this  case  would  have  been  like  that  cited. 
As  it  18,  the  analogy  fails,  because  the  plaintiff  has 
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not  sued  Philo  RemiDgton  and  his  partners,  but  has 
sued  an  existing  corporation  which  is  entirely  distinct 
from  them.  In  the  case  cited  there  was  no  corpo- 
ration,  but  the  name  inserted  in  the  summons  as  that 
of  the  defendant  was  the  partnership  name  of  the 
very  persons  whose  real  names  were  afterwards  sub- 
stituted. No  new  person  was  brought  in.  The  real 
defendants  had  been  sued  under  their  partnership. 
♦  *  *  The  case  of  Tighe  v.  Pope  was  one  where  an 
action  was  brought  against  one,  describing  her  as  ad- 
ministratrix, and  asking  judgment  against  her  as 
such.  The  motion  was  to  strike  out  the  words  ^  as  ad- 
ministratrix.' The  Court  held  that  it  should  be 
granted,  remarking  that,  'whether  the  amendment 
were  allowed  or  not,  the  same  person  will  be  de- 
fendant.' *  ♦  *  The  case  of  Bank  of  Havana  v. 
Magee  was  one  where  the  plaintiff  miscalled  hiniself 
hj  the  name  ^  Bank  of  Havana,'  instead  of  using  his 
true  name,  'Charles  Cook.'  An  amendment  giving 
his  true  name  brought  in  no  new  party.  There  was  no 
person,  natural  or  artificial,  called  '  Bank  of  Havana,' 
but  that  name  was  one  used  by  Cook,  the  real  plaintiff, 
in  his  business.  Like  the  case  last  cited,  therefore, 
the  amendment  brought  in  no  person  who  had  not  in 
fact  been  a  party  previously." 

In  addition  to  the  above  we  have  a  Special  Term 
decision  of  this  Court  of  McKane  v.  Democratic 
Oeneral  Committee  of  Kings  County  (21  Abb.  N.  C, 
S9),  where  a  voluntary  unincorporated  association 
was  sued  in  its  own  name,  but  the  summons  was 
served  on  its  president;  and  an  amendment  to  the 
title  of  the  action  was  allowed,  changing  the  de- 
fendant's name  to  that  of  its  president  in  order  to 
comply  with  the  Code  of  Civil  Procedure,  section  1919, 
allowing  such  an  association  to  sue  or  be  sued  in  the 
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name  of  its  president  or  treasurer.  As  therein  said  : 
''The  plaintiff  endeavored  to  bri^g  into  court  the 
voluntary  association  against  which  he  seeks  to  en* 
force  some  right.  He  has  caused  the  proper  officer  of 
that  association  to  be  served  with  process,  and  has 
simply  omitted  to  name  that  officer  in  the  title  of  the 
action  as  president  of  the  association." 

It  is  true  that,  in  the  case  last  cited,  the  plaintiff  did 
not,  as  here,  sue  the  defendant  as  a  corporation ;  but 
in  that,  as  in  the  other  cases  cited,  the  distinction 
between  a  case  where  an  amendment  will  and  where 
one  will  not  be  allowed,  is  pointed  out,  viz.,  that  where 
there  is  merely  a  misnomer  or  some  defect  in  the 
designation,  and  not  a  substitution  or  change  of  the 
party,  the  amendment  will  be  allowed. 

The  question  therefore  is,  whether  there  is  here 
sought  a  change  of  the  party  defendant. 

The  plaintiff  is  suing  the  proprietor  and  publisher 
of  the  Buffalo  Courier,  which  is  called  the  Courier 
Company  and  does  business  under  that  name.  This 
the  defendant  admits,  denying  merely  that  it  is  a  cor- 
poration. The  amendment  desired  is  not  to  substitute 
an  individual,  but  to  change  the  name  so  as  to  con- 
form to  the  statute.  It  is  the  Courier  Company,  pub- 
lisher and  proprietor  of  the  Buffalo  Courier,  that  will 
still  be  the  defendant,  but,  as  it  turns  out  that  instead 
of  being  a  corportion  it  is  an  imincorporated  associa- 
tion, the  title  of  the  action  must  be  changed.  The 
amendment  asked  is  precisely  the  same  as  if  a  person 
were  sued  as  administrator  of  A,  and  it  subsequently 
appearing  tHat  he  was  not  such  adminstrator,  but  was 
the  adminstrator  of  B,  an  application  should  then  be 
made  to  amend  so  as  properly  to  designate  the 
party  defendant.  *    That  the  Court  has  the  power  to 

*  The  same  state  of  facts  exists,  and  the  same  decision  was  ren- 
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allow  such  an  amendment  under  section  723  of 
the  Code,  in  furtherance  of  justice,  has  been  many 
times  heldy  and  yet  such  an  amendment  is  nothing 
more  than  the  plaintiff  here  asks — that  is,  to  bring  in 
a  party  doing  business  under  a  name  equally  suited  to 
either  a  corporation  or  an  unincorporated  associatipn, 
and  which  he  finds,  upon  the  party  appearing  in 
court,  has  been  incorrectly  described  or  misnamed, 
but  which  he  still  wishes  to  retain  in  court,  after 
amending  the  process  and  pleadings  so  as  properly  to 
designate  the  defendant.  In  other  words,  there  is  no 
change  of  party,  the  same  individual  being  still  before 
the  Court,  but  having  misnamed  him,  it  is  proposed 
to  correct  such  misnomer,  which  we  think  the  Court, 
in  a  proper  case,  has  the  right  to  permit. 

The  error  into  which  the  plaintiff  fell  was  a  natural 
one,  and  his  failure  properly  to  describe  the  defend- 
ant is  satisfactorily  explained.  There  being  no  denial 
of  the  merits,  and  no  laches  having  been  shown  on  the 
part  of  the  plaintiff  in  moving,  it  having  been  denied 
by  the  Court  below  solely  upon  the  ground  of  want 
of  power,  we  think  that  the  order  should  be  reversed, 
witii$10  costs  and  disbursements  to  appellants,  and 
the  motion  for  leave  to  amend  granted  upon  payment 
by  plaintiff  of  the  costs  of  the  action  up  to  the  date  of 
the  service  by  plaintiff  of  his  notice  of  motion. 


FoLLETT,  J.,  concurred. 
Van  Brunt,  P.  J.,  dissented. 


deredinETOjv.  Ezpranmen's  Aid  See.  61^81.  &/.88.&0,,81i\r.F, 
Supp.  641. 
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TOWNSEND  V.  AULD. 

New  York  Court  of  Common  Pleas,  General  Term, 

December,  1894. 

§923. 

Promissory  note^no  notice  of  dishonor— deposit  in  private  letter 

box  not  a  deposit  in  the  post-offlee, 

• 

A  notarial  certificate  of  dishonor  which  does  not  specify,  in  con- 
formity with  section  923  of  the  Code  of  Civil  Procedure,  the  re- 
puted place  of  business  of  the  defendant  and  the  post-office 
nearest  thereto,  is  not  presumptive  evidence  of  notice  of  dis- 
honor. 

Such  certificate  is  however  presumptive  evidence  of  such  things  as 
it  distinctly  states  and  purports  to  give  evidence  of. 

The  placing  of  a  protest  in  a  private  letter-box  in  a  private  office, 
without  further  evidence  of  its  fate,  is  not  equivalent  to  a  de- 
posit in  the  post-office. 

On  the  above  facts,  it  is  a  question  for  the  jury,  whether  notice  of 
dishonor  was  ever  received  by  the  defendant,  and  the  Court 
below  erred  in  directing  a  verdict  for  the  plaintiff. 

(Decided  December,  1894.) 

Appeal  by  the  defendant  from  a  judgment  of  the 
(General  Term  of  the  City  Court,  affirming  a  judgment 
of  the  Special  Term  on  a  verdict  directed  for  plaintiff. 

The  facts  are  stated  in  the  opinion. 

Theodore  H.  Friend,  for  defendant,  and  appellant. 

Charles  P.  McClelland,  for  plaintiff,  and  re- 
spondent. 

Pryor,  J. — Action  on  promissory  note  against  in- 
dorser.  Defense,  no  notice  of  dishonor.  The  note 
was  payable  at  the  Tarrytown  National  Bank,  Tarry- 
town,  N.  Y.  A  notarial  certificate  of  dishonor  was 
introduced  in  evidence,  but,  although  purporting  to  be 
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in  conformity  to  the  provisions  of  section  923  of  the 
Code  of  Civil  Procedure,  it  failed  to  specify  "the 
reputed  place  of  business  of  the  defendant/'  and  ''  the 
post  office  nearest  thereto."  The  defendant  served  no 
affidavit  that  he  had  not  received  notice  of  dishonor^ 
and  the  point  presented  for  decision  is,  whether^ 
because  of  the  absence  of  the  specification  of  residence 
and  post-office,  the  certificate  was  nugatory  as  pre- 
sumptive evidence  of  notice  of  dishonor. 
.  The  adjudications  cited  by  the  plaintiff  in  support 
of  the  sufficiency  of  the  certi^cate  as  presumptive 
notice  of  dishonor,  critically  examined,  afford  no 
ground  for  his  contention.  Treadwell  v.  Hoffman,  5 
Daly,  207,  213,  proceeds  avowedly  on  the  authority 
of  Ketchum  v.  Barber,  4  Hill,  225,  237.  But  Ketchum 
V.  Barber  proceeds  on  a  palpable  misconception  of  the 
import  of  the  statute  (chapter  141,  Laws,  835  ;  4  Edm. 
St  at  Large,  455).  The  effect  of  the  certificate  as  notice 
does  not  appear  to  have  been  a  question  in  the  case ; 
the  sole  point  considered  in  the  prevailing  opinion  of 
Nelson,  C.  J.,  or  of  Bronson,  J.,  concurring,  being 
whether  the  note  was  void  for  usury.  Co  wen,  J., 
however,  adverted  to  the  certificate,  and  held  it  valid 
on  the  ground  that  the  act  of  1833,  chapter  271  (identi- 
cal with  section  923  of  the  Code),  had  been  modified 
by  the  act  of  1835.  But  the  acts  of  1833  and  1835  are 
in  no  sense  inconsistent.  *  They  embrace  different  sub- 

*  In  aU  actions  at  law,  the  certificate  of  a  notary  under  his  hand 
and  seal  of  office,  of  the  presentment  by  him  of  any  promissory  note 
or  bill  of  exchange  for  acceptance  or  payment,  and  of  any  protest  of 
such  bill  or  note  for  non-acceptance  or  non-payment,  and  of  the 
service  of  notice  thereof  on  any  or  all  of  the  parties  to  such  bill  of 
exchange  or  promissory  note,  and  specifying  the  mode  of  giving  such 
notice,  and  the  reputed  place  of  residence  of  the  party  to  whom  the 
same  was  given,  and  the  post  office  nearest  thereto,  shaU  be  pre- 
sumptive evidence  of  the  facts  contained  in  such  certificate,  but 
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jects,  and  have  in  view  different  objects.  The  act  of 
1833  constitutes  the  certificate  a  notice  of  dishonor. 
The  act  of  1835  does  not  touch  or  contemplate  any 
certificate,  but  only  provides  that  a  notice  of  dishonor 
shall  be  suflScient  if  mailed  '*  to  the  city  or  town  where 
the  person  sought  to  be  charged  resided."  The  latter 
statue  provides  for  service  of  the  notice ;  the  former, 
for  proof  of  the  service.  They  are  wholly  apart  and 
neither  derogates  from  the  effect  of  the  other.  It  was 
an  inadvertent  and  untenable  ruling,  therefore,  to 
hold  that  the  act  of  1835,  in  any  particular,  qualified 
the  operation  of  the  act  of  1833.  Similarly,  when  the 
case  was  in  the  Court  of  Errors  {7  Hill,  444),  no  member 
of  the  many  who  discussed  it  considered  the  point  of 
the  sufSciency  of  the  certificate, — ^the  entire  debate  in- 
volving only  the  question  of  usury, — and  the  judg* 
ment  was  aflSrmed  on  the  decision  of  that  question 
alone.  See  note  at  end  of  report.  It  was  unwarrant- 
able  then  and  misleading,  to  insert  in  the  syllabus,  as 
an  adjudication  of  the  Court  that ''  since  the  act  of 
1835  the  certificate  need  not  specify  the  reputed  place 
of  residence  of  the  party  notified,  nor  the  post-ofiSce 
nearest  thereto."    At  all  events  by  incorporating  the 


this  section  shaU  not  apply  to  any  case  in  which  the  defendant 
shall  annex  to  his  plea  an  affidavit  denying  the  fact  of  having 
received  notice  of  non-acceptance  or  of  non-payment  of  such  note  or 
bill.    Xamo/188d,  e/i.  271,g8. 

In  all  cases  where  a  notice  of  non-acceptance  of  a  bill  of  exchange, 
or  non-payment  of  a  bill  of  exchange,  promissory  note  or  other 
negotiable  instrument  may  be  given  by  sending  the  same  by  mail, 
it  shall  be  sufficient  if  such  notice  be  directed  to  the  city  or  town 
where  the  person  sought  to  be  charged  by  such  notice  resided  at  the 
time  of  drawing,  making,  or  endorsing  such  bill  of  exchange,  prom- 
issory note  or  other  negotiable  instrument,  unless  such  i)erson  at 
the  time  of  affixing  his  signature  to  such  bill,  note,  or  other  negoti- 
able instrument,  shaU  in  addition  thereto,  specify  thereon  the  post- 
office  to  which  he  may  require  the  notice  to  be  addressed.  iMtoa  of 
1885,  ch.  141,  §  1. 


• 
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statute  of  1833  in  the  Code  subsequently  to  the  statute 
of  1835,  the  legislature  makes  manifest  its  intention 
that  the  provision  of  the  former  enactment  shall  not 
be  superseded  by  the  latter. 

Reversal  of  the  judgment,  however,  may  not  be  the 
necessary  consequence  of  the  imputed  defect  in  the 
certificate.  The  certificate  states  the  demand  and  the 
non-payment ;  the  protest ;  and  the  deposit  in  the  post- 
office  of  notice  of  protest,  postage  prepaid,  addressed 
to  the  defendant,  "Thos.  Auld,  New  York."  Section 
923  of  the  Code  provides  that : 

**  The  certificate  ♦  ♦  *  of  the  presentment 
♦  *  *  for  payment  or  of  the  protest,  for  non-accept- 
ance or  non-payment  of  a  promissory  note  *  *  *  or 
of  the  service  of  notice  thereto  ♦  *  *  specifying 
the  mode  of  giving  the  notice,  the  reputed  place  of 
residence  of  the  party  to  whom  it  was  given  and  the 
post-office  nearest  thereto,  is  presumptive  evidence  of 
the  facts  certified. " 

The  facts  of  presentment,  non-payment,  protest, 
service  of  notice  and  the  mode  of  giving  the  notice, 
are  all  recited  in  the  certificate,  and  the  certificate  is 
therefore  presumptive  evidence  of  "the  facts  certified." 
A  writer  of  the  highest  authority  says,  that  the  certifi- 
cate *'  is  evidence  of  such  things  as  it  distinctly  states, 
and  purports  to  give  evidence  of. "  (2  Daniel,  Neg.  Inst. 
962).*  Assuming  that  the  direction  "New  York,"  be 
a  sufficient  address,  nothing  is  wanting  to  the  com- 
pleteness of  the  notice,  except  proof  of  the  residence 
of  the  defendant  in  New  York,  and  that  proof  he  him- 
self supplied  on  the  trial.  It  is  objected,  however, 
that  the  certificate  is  that  the  notice  of  protest  was 
directed  to  "New  York "  simply,  not  New  York  City. 


*A  certificate  is  only  presumptive  evidence,  and  may  be  re- 
butted.   Meise  i\  Newman,  76  Hun,  841. 
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The  act  of  1835  provides  that  the  notice  shall  be  suffi- 
cient "  if  directed  to  the  city  or  town  where  the  person 
sought  to  be  charged  resided."  Is  it  open  to  dispute 
or  to  doubt  that  a  letter  mailed  at  Tarrytown,  in  this 
state,  addressed  to  "  Thos.  Auld,  New  York/*  would 
be  understood  by  the  post-office  authorities  as  intended 
for  the  City  of  New  York,  and  be  transmitted  and  de- 
livered accordingly  ?*  Common  sense  is  to  be  con- 
sulted in  the  construction  of  statutes  and  of  evidence ; 
and  by  this  the  surest  and  safest  of  all  guides,  we  are 
led  to  the  conclusion  that  the  unmistakable  destination 
of  a  letter  directed  in  this  state  simply  to  "  New  York'* 
is  New  York  City. 

Supposing  the  certificate  wholly  ineffectual  as 
proof  of  notice  of  dishonor,  the  plaintiff  gave  other 
evidence  of  the  fact ;  and  the  question  is,  was  it  suffi- 
cient ?  A  duplicate  copy  of  the  notice  was  sent  to  the 
plaintiff,  and  in  due  time  he  essayed  to  mail  it  to  the 
defendant.  Had  this  copy  been  deposited  in  the  post- 
office  to  the  defendant's  proper  address,  that  would 
suffice  as  valid  service  of  notice  of  dishonor.  Gawtry 
V.  Doane,  51  N.  F.  84,  90 ;  Manchester  v.  Van  Brunt, 
(Com.  PI.  N.  Y.)  22  N.  Y.  Supp.  3G2.  But  it  was  not 
deposited  in  the  post  office.  It  was  deposited,  said  the 
plaintiff,  **  in  a  letter-box — in  a  receptacle  in  our  office 
for  the  receipt  of  letters  to  be  mailed."  It  was  not 
traced  into  the  mail,  or  the  hands  of  a  letter-carrier. 
This  is  the  evidence  : 

**Q.  Do  you  know  what  became  of  this  sealed 
envelope,  postpaid,  addressed  to  Mr.  Auld,  after  it  was 
deposited  ?  A.  I  know  no  more  than  what  is  the  cus- 
tom of  the  office.  Q.  Do  you  know  what  became  of 
it  ?    A.  I  never  saw  it  afterwards." 

*The  notarial   certificate  is  presumptive  evidence  of  reputed 
place  of  business.    Bell  v.  Lent,  24  Wend.  2S0. 
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In  Bank  v.  Crow,  5  Daly,  191,  affirmed  GO  N.  Y.  85, 
we  held  that  a  deposit  in  a  lamp- post  box  provided  by 
the  government  is  a  deposit  in  the  post-office.  So,  in 
Wynen  v.  Schappert,  (6  Daly,  558),  we  adjudged  a  de- 
livery to  an  official  letter  carrier  to  be  a  deposit  in  the 
post  office.  But  to  rule  that  the  placing  a  protest  in  a 
private  receptacle  in  a  private  office,  without  further 
evidence  of  its  fate,  is  equivalent  to  a  deposit  in  the 
post  office,  would  strain  the  sense  of  the  statute  beyond 
all  reason,  and  substitute  a  constructive  notice  of  dis* 
honor,  for  which  the  law  affords  no  sanction. 

Our  conclusion  is  that  the  notarial  certificate 
authorizes  the  inference  that  the  notice  of  dishonor 
was  duly  deposited  in  the  post-office,  and  was  directed 
to  the  defendant  at  the  city  of  his  residence.  But  the 
pcoof  is  presumptive  only,  and  as  such  was  open  to 
rebuttal.  Accordingly,  the  defendant  offered  to  show 
that  he  never  received  the  notice,  but  the  evidence  was 
rejected.  The  ruling  was  error.  The  fact  that  the 
notice  was  not  received  surely  tends  to  the  conclusion 
that  the  notice  was  not  duly  mailed  to  the  defendant 
at  his  post-office.  Were  it  the  fact  that  the  notice, 
directed  to  the  proper  post-office,  had  been  deposited 
in  the  mail,  evidence  of  its  non-receipt  would  be  im- 
material. Gawtry  v.  Doane,  supra;  Arnold  v.  Rail- 
road Co.  6,  Duer,  207,  211.  But  the  due  posting  and 
direction  of  the  notice  rests  only  upon  presumptive 
proof,  and  evidence  to  the  contrary  was  admissible. 

The  court  erred,  also,  we  incline  to  think,  in 
directing  a  verdict.  Even  in  the  absence  of  proof  to 
the  contrary,  it  was  probably  still  a  question  for  the 
jury,  on  all  the  facts  of  the  case,  whether  the  notice 
had  been  received  by  the  defendant.  *  (Dunn  v.  Devlin, 

*  Where  it  appears  by  the  notarial  certificate,  that  the  notice  of 
protest  waB  given  by  depositing  the  same  in  the  post-office,  directed 
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2  DcUy,  122).  However  this  may  be,  the  error  in  the 
exclusion  of  evidence  requires  a  reversal  of  the  judg- 
ment. 

Judgment  reversed  and  new  trial  ordered ;  costs 
to  abide  event. 

Dalt,  C.  J.»  and  Bisghoff,  J.,  concur. 


CHAMBERS  v.  CHAMBERS. 

SxTPREMB  Court,  Nbw  York  Special  Term, 

January,  1895. 

§  1753. 

Action  to  annul  fnarriage-'defatdt'-/aiei$  mtut  stiU  be  prooedr^ 

marriage  regieter  cm  proof. 

In  an  actian  to  annul  a  marriage,  judgment  shaU  not  be  granted  on 
default  without  proof  of  the  facts  upon  which  the  allegations  of 
nullity  are  founded  (section  1753,  Code  of  Civil  Procedure). 

A  marriage  register  is  not  prima  facie  evidence  of  the  marriage,  of 
which  it  purports  to  contain  an  entry. 

m  an  action  to  annul  a  marriage,  the  proofs  should  have  been  com- 
petent, dear,  and  convincing,  and  since  they  were  not,  judgment 
was  refused,  and  the  case  sent  back  to  the  referee  for  further 
proof. 

{Decided  January,  1805.) 

Motion  to  confirm  Referee's  report,  annulling  a 
marriage. 

The  facts  are  stated  in  the  opinion. 

Samuel  Tattle,  for  plaintiff. 
Beuhen  Mapelsden,  for  defendant. 

to  tiie  indorser  at  New  York  City,  (his  residence).  Held,  that  such 
piesnmption  is  not  pvercome  by  testimony  of  the  notary  on  the  trial 
that  be  might  possibly  have  directed  the  notice  to  a  particular  street 
in  which  defendant  did  not  reside ;  and  therefore  it  was  not  error  to 
submit  to  the  jury  the  question  of  the  sufficiency  of  the  notice. 
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Bebkman,  J. — In  an  action  to  annul  a  noiarriage  on 
the  ground  of  a  previous  marriage  of  the  defendant 
which  is  still  in  force,  section  1753  of  the  Code  of  Civil 
Procedure  prescribes,  among  other  things,  that  a  final 
judgment  annulling  the  marriage  shall  not  be  ren- 
dered by  default  without  proof  of  the  facts  upon 
which  the  allegation  of  nullity  is  founded,  and,  also, 
that  '^  the  declaration  or  confession  of  either  party  to 
the  marriage  is  not  alone  sufficient  as  proof,  but  other 
satisfactory  evidence  of  the  facts  must  be  produced."  * 
The  proofs  in  this  case,  which  were  taken  before  the 
referee,  do  not  seem  to  satisfy  this  requirement.  Sub- 
stantially the  only  proof  of  the  previous  marriage 
complained  of  consists  of  the  declarations  of  the  defen- 
dant, testified  to  by  the  plaintiff.  A  marriage  register 
of  the  Reformed  Church  at  Belleville,  New  Jersey, 
purporting,  to  contain  an  entry  of  the  marriage  in 
question,  was  produced  by  the  minister  in  charge  and 
the  entry  read  in  evidence.  The  witness  who  produced 
the  book,  however,  did  not  himself  solemnize  the  mar- 
riage, was  not  present  when  it  took  place,  and  could 
not  do  more  than  identify  the  book  and  state  that  the 
entry  was  made  during  the  incumbency  of  one  of  his 
predecessors.  No  reason  appears  why  the  clergyman 
who  made  it  was  not  produced  as  a  witness,  and  proof 
of  the  fact  made  through  him.  Books  of  this  charac- 
ter do  not  prove  themselves  nor  are  thej  prima  facie 
evidence  of  the  statements  they  contain.  The  rule 
here  is  the  same  as  in  England,  that  the  keeping  of 


*  Marriage  is  never  annulled  on  admission  only.  Montgomery 
t7.  Montgomery,  8  Barb.  Ch.  182. 

No  judgment,  annulling  a  marriage  contract,  or  granting  a  di- 
vorce, or  for  a  leparation  or  limited  divorce,  shall  be  made  of  course 
by  the  default  of  the  defendant ;  or  in  consequence  of  any  neglect 
to  appear  at  the  hearing  of  the  cause,  or  by  consent.  Rule  77,  under 
section  1757,  Ck)de  of  Civil  Procedure. 
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the  book  must  be  required  by  law  in  order  to  give  it 
credit  as  prima  facie  proof,  and  it  is  on  this  ground 
only  that  the  English '  Courts  have  admitted  parish 
registers  in  evidence  as  proof  of  their  contents.  Of 
course  where  the  event  recorded  is  old,  and  from  the 
nature  of  the  case  better  evidence  cannot  be  obtained* 
it  may  be  in  a  certain  class  of  cases  that  the  record 
would  be  admitted  as  a  circumstance  tending  with 
others  to  satisfy  a  reasonable  mind  that  the  fact  to  be 
proved  did  exist,  but  that  is  not  at  all  this  case.  The 
alleged  previous  marriage  is  stated  to  have  taken 
place  on  March  12,  1887,  and  it  should  not  be  difficult 
to  obtain  competent  proof  of  the  fact.  Nor  is  there 
satisfactory  evidence  outside  of  her  own  declaration 
of  the  identity  of  the  defendant  with  the  woman 
whose  marriage  is  so  recorded.  It  appears  from  the 
proofs  that  the  person  claimed  to  be  her  husband  by  the 
previous  marriage  is  accessible,  but  he  was  not  pro- 
duced before  the  referee  and  no  reason  appears  for 
his  not  being  examined.  Without  attempting  further 
to  discuss  the  evidence  of,  some  which  strikes  me  as  im- 
probable, I  am  not  willing  to  grant  the  relief  asked  for 
on  the  case  as  it  has  been  substituted  to  me.  The  action 
is  one  of  the  gravest  character  and  the  judgment  asked 
for  should  not  be  granted  unless  the  proofs  are  compe- 
tent, clear  and  convincing,  especially  as*  there  is  a 
child  by  the  marriage  whose  status  will  be  gravely 
affected  by  the.  action  of  the  court.  The  fact  that  the 
defendant  has  made  default  in  pleading  does  not  relieve 
the  plaintiff  from  the  necessity  of  making  such  proof. 
The  case  should  go  back  to  the  referee  for  further 
proof. 

Let  an  order  be  submitted  to  me  accordingly. 
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PETER  DONALD  v.  THOMAS  ELLIOTT. 

Supreme  Court,  Westchester  County  Circuit. 

§§  1651  et  seq. 

Wcute— treble  damages^tenant  not  liable  for  toaste  by  his  assignee 

of  the  term. 

Where  a  leaae  contains  a  covenant  against  waste  by  the  tenant,  but  no 
provision  against  subletting  or  assigning,  and  the  tenant  assigns 
his  term,  and  waste  is  committed  by  the  sub-lessee,  the  lessor 
cannot  maintain  an  action  against  the  tenant  under  sections  1651 
et  seq,  of  the  Code  of  Civil  Procedure  and  recover  treble  damages, 
bat  he  is  put  oflf  for  his  remedy  to  an  action  against  the  assignee 
for  waste,  or  against  the  tenant  for  the  breach  of  the  covenants 
of  the  lease. 

{Decided  January,  1895.) 

Motion  by  the  plaintiff  for  treble  damages  under 
section  1655  of  the  Code,  and  motion  by  defendant  to 
set  aside  a  verdict  recovered  by  plaintiff  for  single 
damages.    The  facts  are  stated  in  the  opinion. 

John  H.  Ferguson,  for  plaintiff, 
William  Eiley,  for  defendant. 

Gatnor,  J. — The  plaintiff  let  his  farm  to  the  de- 
fendant for  a  term  of  five  years,  the  lease,  in  addition 
to  the  usual  covenant  against  waste,  containing  a 
covenant  that  no  wood  should  be  cut  down  by  the 
tenant.  It  contained  no  provision  against  sub-letting 
or  assigning.  This  lease  was  extended  three  times, 
namely,  for  three  years,  then  for  one  year,  and  again 
for  one  year.  The  complaint  is  in  so  many  words 
that  the  defendant,  in  violation  of  the  covenants  con- 
tained in  the  said  lease,  did  negligently  suffer  waste 
to  be  committed  upon  the  said  land,  in  that  he  suffered 
certain  specified  trees  to  be  cut  down  and  carried  away, 
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three  bam  doors  to  be  torn  off,  the  barn  floor  to  be 
torn  up  and  the  chicken  house  to  be  pulled  down, 
whereby  the  said  land  was  damaged  in  the  sum  speci- 
fied ;  and  judgment  for  treble  damages  is  prayed  for 
in  accordance  with  the  statute  against  waste  ( Code 
Civ.  Pro.  §  1655).  The  plaintiff  had  a  verdict,  and 
now  moves  for  judgment  for  treble  the  amount  there- 
of, while  the  defendant  moves  to  set  the  verdict  aside 
on  the  ground  that,  conceding  the  waste,  the  defend- 
ant is  not  liable  therefor,  the  proof  being  that  the 
same  was  committed  not  by  him  but  by  his  assignee 
of  the  last  four  months  of  the  term,  after  he  had  de- 
livered exclusive  possession  to  him.  If  the  action 
must  be  considered  one  for  waste,  as  the  plaintiff's 
counsel  insists,  I  think  the  verdict  must  be  set  aside. 
The  action  could  not  be  maintained  under  the  common 
law,  for  the  action  for  damages  for  waste  did  not  lie 
at  common  law  against  a  tenant  fof'  years.  Black- 
stone  says  (2  Com.  283)  that  *  "in  our  ancient  com- 
mon law  *  *  *  waste  was  not  punishable 
in  any  tenant  save  only  in  three  persons  :  guardian  in 
chivalry,  tenant  in  dower  and  tenant  by  the  curtesy, 
and  not  in  tenant  for  life  or  years.  And  the  reason  of 
the  diversity  was  that  the  estate  of  the  three  former 
v^as  created  by  the  act  of  the  law  itself,  which  there- 
fore gave  a  remedy  against  them  ;  but  tenant  for  life 
or  for  years  came  in  by  the  demise  and  lease  of  the 

*  Not  so  under  the  Code,  Purton  v.  Watson,  19  St.  Bep.  6. 

One  seized  of  an  estate  in  remainder  or  reversion  can  maintain 
an  action  of  waste,  notwithstanding  any  intervening  estate  for  life 
or  years .  Such  interest  need  not  continue  to  exist  in  plaintiff  at  the 
time  of  the  commencement  of  the  action .  A  reversioner  or  remain- 
derman whether  such  in  fee  or  for  Ufe  or  years,  may,  if  his  residuaiy 
interest  was  wasted,  bring  either  the  *'  real  action,'*  of  waste,  or  a 
suit  for  trespass  for  single  damage  alone.  Punon  v.  Watson.  Supra. 
Williams  v.  Peabody,  8  Hun^  871. 
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owner  of  the  fee,  and  therefore  he  might  have  pro- 
vided against  the  committing  of  waste  by  his  lessee^ 
and  if  he  didnot,  it  was  his  own  fault." 

In  the  three  specified  cases,  the  relation  being 
created  by  the  law,  the  owner  of  the  fee  had  no  cov- 
enant to  sue  upon,  and  was  therefore  remediless 
except  as  the  law  gave  him  a  right  of  action;  whereas 
in  leaseholds  the  lessor  could  put  covenants  in  the 
lease  for  the  breach  of  which  he  would  have  right  of 
action.  It  has  been  denied  that  the  common  law  rule 
was  .thus  restricted  (2  Beeve'a  Hist  Eng.  L.  73,  184), 
but  it  is  uniformly  so  stated  by  conmientators  {Co. 
Liti.y  54;  Bac,  Ab.y  tit.  Waste,  H.j  Com.  Dig.]  tit 
Waste  ;  2  Black.  Com.  283,  4  Kent  Com.  79).  But  the 
statutes  of  Marlbridge  (52  Hen.,  3.  c.  23),  and  of  Glou- 
cester (6.  Edw.,  1.  c.  5)  extended  the  action  to  all  ten- 
ancies for  life  and  for  years;  the  former  enacting  that 
''farmers  shall  not  make  waste  *  *  *  without  special 
license  had  by  writing  of  covenant,  making  mention 
that  they  may  do  it;  which  thing  if  they  do,  and  there- 
of be  convicted,  they  shall  yield  full  damage,  and 
shall  be  punished  by  amerciament  grievously  " ;  and  the 
latter  enacting  that  ''  a  man  from  henceforth  shall 
have  a  writ  of  waste  in  the  chancery  against  him  that 
holdeth  by  law  of  England,  or  otherwise  for  term  of 
life  or  for  term  of  years,  or  a  woman  in  dower.  And 
he  that  shall  be  attainted  of  waste  shall  lose  the  thing 
that  he  has  wasted,  and,  morever,  shall  recompense 
thrice  so  much  as  the  waste  shall  be  taxed  at."  The 
penalty  of  treble  damages,  first  introduced  by  this 
statute  of  Gloucester,  survives  with  us.  All  tenants  for 
life  and  for  years,  under  tenancies  created  by  lease  or 
other  act  of  the  owner  being  thus  made  liable  to  the  ac- 
tion for  waste,  the  same  as  tenants  by  act  or  operation 
of  law,  we  need  to  inquire  whether  the  right  of  action 
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continued  against  them  after  assignment  of  the  lease- 
holdy  for  the  waste  of  the  asignee.  The  rule  was  that 
if  tenants  by  the  curtesy  or  in  dower  "  grant  over  their 
whole  estate,  and  the  grantee  doth  waste,  yet  the  heir 
shall  have  an  action  of  waste  against  them/*  but  that 
''  in  all  other  cases  the  action  of  waste  shall  be  brought 
against  him  that  did  the  waste  (for  it  is  in  the  nature 
of  a  trespass),  unless  it  be  in  the  case  of  a  ward/'  etc. 
{Co.  Litt.  54).  The  reason  why  the  right  of  action  in 
the  heir  for  waste  done  by  the  grantee  of  the  tenant 
in  dower  or  by  the  curtesy  was  against  such  tenant 
and  not  against  the  assignee,  was  put  upon  the  ground 
of  privity ;  but  if  the  heir  also  granted  the  reversion, 
such  privity  was  lost,  and  his  grantee  had  to  sue  the 
assignee  of  the  tenant.  This  subtle  and  arbitrary  dis- 
tinction, in  respect  of  tenancies  in  dower  and  by  the 
curtesy  long  survived  (Bates  v.  Schraeder,  13  Johns. 
260  ;  2  Kent  Com.  131) ;  but  it  never  had  any  applica- 
tion to  tenancies  created  by  the  act  of  the  owner  of  the 
fee,  which  is  the  case  in  hand.  *^  If  tenant  for  life  or 
for  years  assign  his  estate,  waste  lies  against  the 
assignee  for  waste  done  after  the  assignment."  (Com. 
Dig*,  tit  Wastey  c.  4;  Bac.  -46.,  tit.  Waste,  H.) 
Though  not  there  stated,  this  rule  seemed  to  be  recog- 
nized in  Cook  V.  The  Champlain  Co.  (1  Denio,  103). 

That  the  rule  was  as  above  stated,  in  respect  of 
tenancies  for  yecurs  and  for  life  created  by  act  of  the 
owner  appears  conclusively  from  the  later  statute  (11 
Hen.  6,  chap.  5)  against  the '  abuse  of  such  tenants 
letting  and  granting  their  estates  nominally  in  order 
to  escape  liability  for  waste.  That  statute,  ''  because 
that  *  *  *  the  said  tenants  have  oftentimes  let 
and  granted  their  estates  *  *  *  to  many  persons 
to  the  intent  that  they,  in  the  reversion,  that  is  to  say 
lessors,  their  heirs  or  their  assigns,  might  not 
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have  knowledge  of  their  names,  and  after  the  said 
first  tenants  continually  occupy  the  said  lands  and 
tenements,  and  thereof  take  the  profits  to  their  proper 
use,  and  in  the  said  lands  and  tenements  commit 
waste  and  destruction,  to  the  disinheritance  of  them  in 
the  reversion,"  provided  that  they,  in  the  reversion  in 
such  case  might  maintain  the  writ  of  waste  against 
such  tenants  as  though  such  nominal  grant  and  lease 
by  them  had  not  been  made.  If  the  action  lay  against 
the  first  tenant  in  every  case,  notwithstanding  an 
assignment  by  him  of  his  term,  there  was  no  need  for 
this  statute  against  sham  or  colorable  assignments. 
This  same  provision,  with  the  provisions  of  the  two 
earlier  English  statues  cited,  may  be  traced  through  the 
statutes  of  this  State  {Laws  N.  F.,  1787,  cA.  6  ;  1  B.  L. 
62  ;  2  jR.  S.  334)  down  to  their  latest  enactment  in  our 
code  of  practice,  where  one  might  well  be  least  likely 
to  look  for  provisions  of  substantive  law  (Code  Civ. 
Pro.  1651-9.)  These  provisions  of  the  Code  are  the 
gist  of  the  three  English  statutes  and  their  lineal  suc- 
cessors in  this  state  against  waste,  and  of  the  rules 
thereunder,  which  have  been  cited  above.  Section 
1651  provides  that ''  an  action  for  waste  lies  against  a 
tenant  by  the  curtesy,  in  dower,  for  life  or  for  years,  or 
the  assignee  of  such  tenant,  who  during  his  estate  or 
term,  commits  waste  upon  the  real  property  held  by 
him  without  a  special  and  lawful  witten  license  so  to 
do ;  or  against  such  a  tenant,  who  lets  or  grants  his 
estate,  and,  still  retaining  possession  thereof,  conunits 
waste  without  a  like  license.^  Hear  we  have  the  pro- 
visions  of  the  statues  of  Marlbridge,  of  Gloucester  and 
of  11  Hen.  6,  defining  those  liable  for  waste,  carefully 
summarized ;  and  in  addition  the  rule  that  in  case  the 
waste  be  conamitted  by  the  assignee  of  the  tenant, 
the  action  therefor  lies  against  such  assignee ;  and  in 
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this  respect  the  former  distinction  in  the  case  of 
tenants  by  the  curtsey  and  in  dower,  above  noticed,  is 
abolished.  It  is  contended  that  the  provision  for 
an  action  against  the  assignee  of  the  tenant  is  per- 
missive only,  and  does  not  prevent  the  action  from 
being  brought  against  the  tenant,  but  whatever  un- 
certainty there  might  be  in  this  respect  concerning  the 
interpretation  of  this  section  of  the  Code,  is  prevented 
by  tracing,  as  has  been  done  above,  the  evolution  of  the 
law  of  waste  which  this  Code  provision  summarizes 
and  makes  homogeneous.* 

It  follows  from  the  foregoing  that  the  present 
action  cannot  be  maintained  as  an  action  for  waste, 
the  waste  having  been  committed,  not  by  the  defend- 
ant but  by  his  assignee  of  the  remainder  of  the  term. 
But  the  action  may  be  upheld  as  one  for  damages  for 
breach  of  the  covenants  of  the  lease,  namely,  the  gen- 
eral covenant  against  waste  and  the  special  one  that 
no  wood  should  be  cut  down.  The  defendant  could 
not  relieve  himself  of  these  covenants  by  transferring 
the  leasehold  {Bac.  Ab.,  tit  Cov.  K;  Walton  v.  Conly's 
Ad.,  14  Wend.  64 ;  House  v.  Burr,  24  Barb.  525). 

The  motion  for  treble  damages  and  to  set  aside  the 
verdict  are  therefore  each  denied. 

*  The  decisionB  upon  this  subject  as  to  whether  the  clause 
«  against  a  tenant  •  •  •  or  the  assignee  of  such  a  tenant  *'  is 
altematiTe  or  not,  are  verj  few  and  not  at  all  clear. 

In  Purton  v.  Watson,  19  8t  Eep.  6,  at  page  8,  it  is  stated  that 
the  action  is  maintainable  against ''  anj  tenant  for  life  or  jean, 
and  the  assigns  of  either,  and  also  against  co-tenants  and  guard- 
ians." Also  that ''  a  reTisioner  or  remainderman,  whether  such  in 
fee  or  for  life  or  years,  may,  if  his  residuary  interest  was  '  wasted,' 
bring  either  the  real  action  of  waste,  or  a  suit  for  trespass  for  single 
damages  alone."  Thus  broadening  out  the  remedy  to  its  fullest  pos- 
sible extent,  and  aUowing  it  to  be  prosecuted  by  any  lessee  against 
his  sub-lessee,  no  matter  how  long  the  chain  of  sub-lessees  may  be. 
Nor  is  it  even  necessary  for  the  owner  of  the  interrening  estate  to 
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FARRINGTON  v.  ROOT,  et  al. 

N.  Y.  CouKT   OF    Common  Pleas,  Gbnsral  Term,, 

Dbcbmbbr,  1894. 

§635. 

An  aiUuhment^  token  not  a  tTe9paM9—diatiniGti(m  hetwun  errcneoM^ 

irregular,  and  voidprooesB, 

An  action  for  treBpaas  to  property  will  not  lie  when  the  property  haa 
been  taken  under  attachment,  and  the  attachment  haa  not  been 
held  irreg^olar  or  Toid. 

When  the  affidavit  upon  which  an  attachment  iaauea,  complies,  in 
form,  with  all  the  requirements  of  the  code,  it  ft  not  irregular 

or  void. 

Erroneous  procees,  and  its  avoidance  of  an  action  for  trespass,  as  dis- 
tinguished from  an  irregular  or  void  process. 

An  affidavit  which  leaves  undecided  the  question  whether  the 
amount  of  the  indebtness  exceeds  theoounterolaims,  ia  erroneous 
and  not  irregular  or  void. 

(Decided  December,  1894.) 

Appeal  by  plaintiff  from  judgment  of  trial  term 
dismissing  complaint. 

Samuel  C.  Mount,  for  plaintiff,  and  appellant, 

Charles  DeHart  Brower  and  Henry  C.  Willcox,  for 
defendants,  and  respondents. 

Pbtob,  J. — Under  an  attachment,  the  defendants, 
it  is  alleged,  took  or  were  concerned  in  taking,  the 
plaintiff's  goods.  Pursuant  to  a  motion  upon  the 
papers  on  which  the  attachment  issued  it  was  vacated, 
but  it  is  not  apparent  in  the  order  that  the  supersedeas 
proceeded  on  the  ground  that  the  process  was  either 

untie  with  the  remainderman  as  plaintiff.    Van  Deusen  v.  Toong^ 
S9  N.  T.  9.    See  also  Robinson  v.  Wheeler,  26  N.  F.  252. 
«  For  the  Common-law  rule,  see  CoJbe  Utt,  58  B. 
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Toidor  irregular.  The  action  in  which  the  attach- 
ment issued  was  upon  a  promissory  note,  and  against 
maker  and  indorser.  It  was  the  indorser's  goods  that 
were  taken  and  it  is  he  who  sues  in  the  present  action. 
The  attachment  is  challenged  as  void  or  irregular 
because  the  affidavit  fails  to  show  that  the  plaintiffs 
are  entitled  to  recover  the  sum  stated,  over  and  above 
all  counterclaims  known  to  the  plaintiffs.  ( Code  Civ. 
Pro.  §  635.)  The  affidavit  properly  by  a  third  person, 
alleged,  on  information  and  belief  that  ^^the  plaintiffs 
are  entitled  to  recover  from  the  defendants  the  sum  of 
about  (1,416.70  with  interest,  over  and  above  all 
<;ounterclaims  known  to  the  plaintiffs,"  and  that  ''the 
source  of  deponent's  information  and  the  grounds  of 
his  belief  are  that  his  firm  has  possession  of  the  notes 
mentioned  in  the  complaint,  and  of  the  notarial  cer- 
tificates of  demand  and  notice  of  dishonor,  copies  of 
which  are  annexed."  At  the  close  of  the  case  the 
<x>mplaint  was  dismissed.  * 

^  Right  of  attachment  is  not  a  common-law  right,  but  eziBts  bj 
▼irtae  of  the  statute,  and  its  requirements  and  procedure  must  be 
substantially  complied  with.  Murphy  v.  Jack,  76  Hun,  856 ;  S.  C. 
^  St.  Bep.  481 ;  S.  C.  27  N.  F.  Supp,  802,  rev'd  on  another  point ; 
143  N.  Y.  215 ;  S.  G.  58  St.  Rep.  458  ;  S.  C.  81  Abb.  N.  C.  201. 

Discretionary.— A  plaintiff  can  not  demand  an  attachment  as  a 
right,  Bartwell  v.  Field,  68  N.  Y.  841.  Still  it  is  not  discretionary  in 
such  sense  as  to  prevent  a  review  of  the  order  of  the  General  Term 
on  appeal.    Steele  v.  Raphael,  87  St.  Rep.  628. 

IndlTidaal  Creditor  Benefited.— The  attachment  authorized 
by  Sec.  685,  is  for  the  benefit  of  the  individual  creditor,  whereas  the 
former  statutory  provision,  ^  R.  S.  280,  was  for  the  benefit  of  all 
the  creditors. 

Whea  Warrant  may  Issue.— Conversion  of  personal  prop- 
erty : — Gladke  v,  Maschke,  85  Hun,  476.  In  action  for  liquidated 
damages  for  breach  of  contract.  Clews  v.  Rockford  R.  I.  &  St.  L.  R. 
B.  Co.  2  Bun  879.  Also  for  unliquidated  damages,  where  means  are 
furnished  for  determining  the  same,  U.  S.  v,  Graff,  4  Hun  684. 
B.  C.  67  Barb.  804.    Lawton  v.  Reil,  84  Haw.  466.    Dlrectois  of 
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The  cause  has  been  argued  with  commendable  re- 
search and  ability,  but  after  all,  the  question  upon 
which  the  appeal  depends  is  of  obvious  and  easy  solu- 
tion. The  action  is  for  trespass  to  property.  But  the 
chattels  were  taken  under  attachment,  and,  although 
set  aside,  the  process,  unless  irregular  or  void,  is  a 
perfect  protection  to  all  the  defendants  (Marks  v. 
Townsend,  97  N.  ¥.  590,  697 ;  Day  v.  Bach,  87  N.  F. 
56,  61 ;  Fischer  v.  Langbein,  103  ^V.  F.  84,  93 ;  8  iST.  E, 
251).    Process  may  be  erroneous  only,  for  which,  being 

insolvent  corporations  may  issue  attachment  against  the  corpora- 
tions. HiU  r.  Knickerbocker  E.  L.  and  P.  Co.  18  N.  Y.  Supp.  813. 
Or  against  foreign  corporation,  holding  property  within  the  state, 
although  preyiously  dissolved  by  a  decree  of  the  Federal  Court. 
Bank  of  Montreal  v.  Fidelity  Nat.  Bank.  17  St  Rep.  88 ;  S.  C.  1 
N.  Y.  Supp.  852 ;  S.  C.  28  Weekly  Digest,  540. 

Fraud  in  obtaining  goods  on  credit,  Scott  t;.  Simmons.  84  fiotr. 
66.  Gkxxls  sold  to  defendant  under  fraudulent  representations  as  to 
defendant's  financial  condition.  Whitney  v.  Hirsch,  30  Hun,  826 ; 
see  Fitch  v.  M'Mahon,  103  N.  Y.  690 ;  S.  C.  4  St  Rep.  805,  afiTg  8  St 
Rep,  147.  S.  C.  Fraudulent  representations  constitute  an  **  injury 
to  property."  47  Hun,  237.  Campion  Card  and  Paper  Company  v. 
Searing,  S.  C.  14  St  Rep.  258.  An  action  to  recover  balance  due  for 
goods  sold  and  delivered,  is  an  action  to  recover  damages  for  breach 
of  contract,  within  the  meaning  of  the  section.  Hirsch  v,  Hutchison, 
3  (Jiv.  Pro.  JR.  106 ;  S.  C.  64  How.  866.  Where  money  has  been 
advanced  on  the  faith  of  forged  bills,  notes,  etc. ,  Bogert  v.  Dart,  35 
Hun,  805.  Against  one  of  several  joint  debtors,  Stoutenburgh  v. 
Vandenburgh,  7  How.  229 ;  Brewster  v.  Honigsburger,  2  C.  jR.  50 ; 
GoU  V.  Hinton,  8  Ahb,  120.  Even  though  no  ground  for  attachment 
exists  against  the  others.  Brewster  v.  Honigsburger.  QoU  v. 
Hinton.  See  Anon.  1  Duer,  662.  Section  693,  Code.  Where  money 
is  loaned,  induced  by  fraudulent  representations,  Morrison  v.  Wat- 
son, 23  Weekly  Digest  286. 

When  Warrant  will  not  Issne.— An  attachment  will  not  lie 
against  an  executor  or  administrator  for  a  demand  against  his 
intestate.  Matter  of  Hurd,  9  Wend.  465.  Except  where  he  had 
made  himself  personally  liable.  Matter  of  Qalloway,  21  Wend.  82. 
But  not  against  the  decedent's  estate,  16  N.  Y.  Supp.  887.  Columbus 
Watch  Co.  17.  Hodenpyl.  In  an, accounting  between  part  owners  of 
a  vessel,  Williams  v.  Freeman,  12  Civ.  Pro.  12.  834 ;  S.   C.   9  8L 


VOL.  XXIV.  199 


Farrington  v.  Boot. 


the  fault  of  the  court,  the  party  is  not  responsible  ;  or 
it  may  be  simply  irregular,  and  so  valid  until  vacated, 
but  when  vacated  it  is  no  protection,  because  the  fault 
of  the  party ;  or  again,  it  may  be  void,  and  being  an 
absolute  nullity  from  the  beginning,  it  is  no  justifica- 
tion, even  before  supersedeas.  (Woodcock  v.  Bennet, 
1  Cow.  711,  735 ;  Day  v.  Bach,  87  N.  Y.  56,  61 ;  Chap- 
mfim  V.  Dyett,  11  Wend.  31).  "An  irregularity  in 
practice  may  be  defined  to  be  the  want  of  adherence 

Bep.  878.  Nor  in  an  action  for  breach  of  promise  to  marry,  Barnes  v. 
Buck,  1  Lana,  208.  'Nor  in  an  action  to  cancel  a  deed,  Ebner  v, 
Bradford,  8  Abb.  N.  S,  248.  Nor  in  an  action  against  a  non-resident 
for  a  conversion  abroad,  Knox  v.  Mason,  3  Rob.  681.  Nor  in  a  fore- 
closure action,  9  Abb.  N.  S.  li2.  Van  Wyck  v.  Bauer.  Attachment 
against  the  property  of  a  resident  debtor  not  authorized,  simply 
because  of  his  insolvency,  6  St.  Hep,  643.  The  fact  that  a  purchaser 
was  insolvent  when  the  debt  was  created,  and  omitted  to  inform 
plaintiff  of  his  insolvency  is  not  enough  to  entitle  plaintiff  to  an 
attachment.  Freeman  v.  Campbell,  1  St.  Bep.  728.  Action  against 
common  carrier  for  negligent  loss  of  goods.  Atlantic  Mutual  Ins. 
Co.  V.  McLoon,  48  Barb.  27.  When  nominal  damages  only  are  de- 
manded, 82  Hurif  276,  Walts  v.  Nichols.  No  attachment  in  action 
for  dissolution  of  partnership,  Ketchum  v,  Ketchum,  1  Abb.  N.  S. 
167,  aff'g  46  Barb,  48,  S.  C.  After  a  replevin  suit  to  recover  goods 
sold  on  the  ground  of  fraud,  no  attachment  will  lie,  Thompson  v. 
Fuller,  28  St  Bep.  4 ;  S  N.  Y.  Supp.  62,  B.  C.  Nor  for  infringe- 
ment of  trade  mark,  0  Boaw.  601,  Guilhon  v,  Lindo.  Nor  in  action 
against  trustee,  101  N.  Y.  5,  Thorington  v.  Merrick.  Under  the 
National  Banking  Act,  {U,  S.  R.  S.  6242),  an  attachment  is  pro- 
hibited and  will  not  issue  out  of  a  State  court  against  a  national  bank 
which  is  or  is  about  to  become  insolvent,  National  Shoe  &  L.  Bank 
V.  Mecban.  Nat.  Bk.  89  N.  Y.  467  ;  Horton  v.  Pacific  Nat.  Bk.  16 
Wetkly  Dig.  806.  Nor  against  a  solvent  national  bank,  17  St.  Bep. 
88.  Bank  of  Montreal  v.  Fidelity  National  Bank,  S.  C.  1  N.  Y. 
Supp.  862 ;  S.  C.  28  Weekly  Dig.  640.  The  U.  S.  Supreme  Court  is 
very  clear  and  decisive  upon  this  point  and  declares  it  as  the 
paramount  law  of  the  land  that  attachments  shaU  not  issue  from 
State  courts  against  national  banks.  Since  the  act  of  1878  all  of  the 
attachment  laws  of  the  state  must  be  read  as  if  they  contained  a 
provision  in  express  terms,  that  they  were  not  to  apply  to  suits 
against  a  national  bank.    Pacific  Nat.  Bk.  v.  Mizter,  124  U.  S.  721. 
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to  some  prescribed  rule  or  proceeding.  And  it  con- 
sists in  omitting  to  do  something  that  is  necessary  for 
the  due  and  orderly  conducting  of  a  suit,  or  ordering 
it  in  an  unreasonable  time  or  improper  manner.'' 
{Tidd,  Pr.  512 ;  Bowman  v.  Tallman,  2  Bob.  N.  F.  632, 
034).  In  the  case  before  us,  the  affidavit  upon  which 
the  attachment  issued,  complies,  in  form^  with  all  the 
requirements  of  the  Code,  and  the  only  Tice  imputed 
to  it  is  that  it  did  not  furnish  sufficient  evidence  to  the 
court  of  the  absence  of  counterclaims  against  the  debt 
This,  plainly,  was  no  irreg^arity.  Nor  was  the  at- 
tachment void.  The  court  had  jurisdiction  and  the 
evidence  before  it  presented  ^' a  colorable  case,"  and 
called  for  a  judicial  determination  whether,  apparently, 
the  amount  of  the  indebtedness  was  in  excess  of 
counterclaims.  (Fischer  v.  Langbein,  supra;  Globe 
Tarn  Mills  v.  Bilbrough,  {Com.  Pleas,  N.  F.)  21  N.  Y. 
Supp.  2).  The  decision  was  erroneous,  and  was  rightly 
reversed ;  but  even  so,  the  process  was  still  a  protec- 
tion to  all  parties.  Cases  supra  ;  and  Wessels  v.  Boett- 
cher,  142  N.  F.  212 ;  36  N.  E.  883  (where  observe  an 
instance  of  the  prevalent  ambiguity  in  the  use  of  the 
word  'irregular").  An  order  founded  on  an  insuffi- 
cient affidavit  is  not  void,  but  has  vitality  enough  to 
support  a  proceeding  for  contempt.  (Fleming  v.  Tour- 
gee,  16  N.  F  Supp.  2);  a  fortiori,  to  justify  an  alleged 
trespass. 

Other  points  presented  by  counsel  need  no  con- 
sideration. The  plaintiff  is  not  without  redress,  but 
has  only  misconceived  his  remedy.  Upon  proper 
allegations  and  proof,  he  may  maintain  an  action  in 
the  nature  of  malicious  prosecution,  (Burton  v.  Knapp, 
81  Am.  Dec.  476,  note).  Judgment  affirmed  with  costs. 
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THE  PEOPLE  OP  THE  STATE  OP  NEW  YORK 
V.  TROT  STEEL  AND  IRON  COMPANY, 
AMELIA  LORTIE,  as  Administratrix,  Etc.,  of 
JEREMIAH  T.  LORTIE,  Deceased,  Respondent, 
V.  TROY  STEEL  AND  IRON  COMPANY, 
Appellant. 

Supreme  Court,  Qenerad  Term,  Third  Department, 

December,  1894. 

§§  755,  756,  1784,  1785, 1902. 

AppeoU  from  order,  by  receivera  of  a  eorporalUm^-4n  whcU  name 
taken — effect  of  judgment  in  eequeetration  action—judgm^ent  of 
dieaohUion— effect — oontinwinee  of  action — aoiicn  against  cot' 
poration  does  not  dbaie  on  its  difisoiution. 

Where  aa  action  is  pending  against  a  corporation,  and  an  order  is 
made  therein  after  the  dissolution  of  the  corporation,  t&i  appeal 
from  such  order  may  be  taken  either  in  the  name  of  the  receivers 
of  the  corporation,  or  in  the  name  of  the  corporation. 

A  judgment  in  a  sequestration  action  brought  by  a  creditor  against  a 
corporation,  under  the  provisions  of  section  1784  of  the  Code  of 
Civil  Procedure,  appointing  a  receiver,  does  not  dissolve  the 
corporation  or  prevent  the  prosecution  of  actions  against  it. 

A  judgment  for  the  dissolution  of  a  corporation  and  the  appoint- 
ment of  a  receiver  in  an  action  by  the  people  of  the  State, 
brought  under  the  provisions  of  section  1785  of  the  Code  of 
Civil  Procedure,  ordinarily  has  the  effect  of  preventing  the 
maintenance  of  an  action  against  the  corporation ;  and  if  actions 
are  pending  at  the  time  of  the  rendition  of  such  judgment  they 
cannot  be  continued  unless  by  order  of  the  court  by  whom  the 
judgment  was  rendered. 

Under  the  provisions  of  sections  755  and  756  of  the  Code  of  Civil 
Procedure,  the  same  power  is  now  vested  in  the  Supreme  Court 
to  continue  actions  pending  against  a  corporation  when  it  is  dis- 
solved under  the  provisions  of  section  1785  of  the  Code  of  Civil 
Procedure,  as  was  conferred  upon  the  Court  of  Chancery  by 
chapter  295,  Laws  of  1832. 

Under  section  765  of  the  Code  of  Civil  Procedure,  actions  against  a 
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corporation  that  do  not  abate  upon  its  dissolution  are  those 
where  the  right  of  action  survives  or  continues. 
The  cause  of  action  given  by  section  1902  of  the  Code  of  Civil  Pro- 
cedure to  the  representatives  of  a  decedent  whose  death  was 
cau.^ed  by  the  negligence  of  another  does  not  abate  against  a 
corporation  upon  its  dissolution,  but  may  be  continued  by  an 
order  of  the  court  against  the  receiver  of  the  corporation. 

{Decided  December,  1894.) 

Appeal  by  the  defendant  from  an  order  of  the 
Albany  Special  Term,  entered  in  the  office  of  the 
clerks  of  the  Counties  of  Albany  and  Rensselaer  on  the 
16th  of  April,  1894,  modifying  the  judgment  in  the 
first  above-entitled  action  entered  on  the  16th  of 
August,  1893,  so  as  to  permit  the  continuance  of  the 
second-named  action  against  the  receivers  of  the  Troy 
Steel  and  Iron  Company,  and  substituting  such  re- 
ceivers as  the  defendants  .in  such  action. 

The  facts  are  stated  in  the  opinion. 

Thomas  8.  Fagan,  Edward  W.  Douglas  and  Frank 
S.  Blacky  for  defendant  and  appellant. 

Countryman  &  Du  Bois,  for  plaintiff  and  respon* 
dent. 

Putnam,  J.— This  action  was  brought  in  the  month 
of  March,  1893,  by  the  plaintiff,  as  administratrix, 
to  recover  damages  for  the  death  of  her  husband, 
which  the  complaint  alleged  was  caused  by  defend- 
ant's negligence. 

The  defendant,  a  corporation,  was  dissolved  by  a 
judgment  of  the  Supreme  Court  In  August,  1893,  in 
an  action  brought  by  the  Attorney-General  in  the 
name  of  the  People  of  the  State,  and  receivers  ap- 
pointed. On  plaintiff's  motion  in  March  1694,  an  order 
was  made  at  Special  Term  continuing  the  action 
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against  the  receivers,  and  from  such  order  this  appeal 
is  taken. 

It  is  urged  by  the  respondent  that  as  the  receivers 
had  not  appealed  and  the  corporation  is  **  defunct/^ 
the  appeal  taken  in  its  name  should  be  dismissed ;  that 
in  fact,  there  is  no  appeal  now  pending;  we  think 
plaintiff's  position  is  not  well  taken. 

The  receivers  could  take  an  appeal  either  in  their 
own  name  or  in  that  of  the  corporation,  and  hence  the 
api>eal  under  consideration  should  be  deemed  that  of 
the  receivers  in  the  name  of  the  corporation.  (Talmage 
V.  Pell,  9  Paige,  410.) 

It  is  held  that  a  judgment  in  a  sequestration  action 
brought  by  a  creditor  against  a  corporation,  under  the 
provisions  of  section  1784  of  the  Code  of  Civil  Proce- 
dure, appointing  a  receiver,  does  not  dissolve  the  cor- 
poration or  prevent  the  prosecution  of  actions  against 
it  (Del  Valle  v.  Navarro,  21  -466.  N.  C.  136  ;  Auburn 
Button  Co.  v.  Sylvester,  68  Hun,  401.) 

A  judgment,  however  for  the  dissolution  of  a  cor- 
poration and  the  appointment  of  a  receiver  in  an 
action  by  the  People  of  the  State,  brought  under  the 
provisions  of  section  1785  of  the  Code  of  Civil  Proce- 
dure, ordinarily  has  the  effect  of  preventing  the 
maintenance  of  an  action  against  the  corporation ; 
and  if  actions  are  pending  at  the  time  of  the  rendition 
of  i^uch  judgment  they  cannot  be  continued  unless  by 
order  of  the  court  by  whom  the  judgment  was  rendered. 
Sturges  V.  Vanderbilt,  73  N.  T.  384r-388.)* 

*  On  dissolution,  all  actions  then  pending  against  the  corpora- 
tion, must,  to  be  effectual,  be  revived  in  the  name  of  the  receiver. 
But  this  procedure  will  be  rendered  unnecessary  when  the  receiver 
voluntarily  makes  himself  a  party  to  the  action,  and  a  judgment 
recovered  against  the  corporation  after  this  participation  by  the 
receiver  should  be  allowed  to  be  proved  as  a  claim  against  the  assets 
in  his  hands.    People  u.  Knickerbocker  L.  Ins.  Co. ,  7  State  Bep.  287. 
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After  such  a  judgment  against  a  corporation,  in 
the  language  of  Field,  J.,  in  National  Bank  v.  Colby 
(21  Wall,  609-616):  "Its  existence  as  a  legal  entity  was 
thereupon  ended ;  it  was  then  a  defunct  institution, 
and  judgment  could  no  more  be  rendered  against  it  in 
a  suit  previously  commenced  than  judgment  could  be 
rendered  against  a  dead  man  dying  pendente  lite. 
This  is  the  rule  with  respect  to  all  corporations  whose 
chartered  existence  has  come  to  an  end,  either  by 
lapse  of  time  or  decree  of  forfeiture,  unless  by  statute 
pending  suits  be  allowed  to  proceed  to  judgment  not- 
withstanding such  dissolution.'' 

By  chapter  295,  Laws  of  1832,  it  was  provided  that 
if  a  corporation  shall  have  been  dissolved  by  a  decree 
of  the  Court  of  Chancery,  or  by  expiration  of  its 
<;harter  during  the  pendency  of  an  action  against  it, 
the  court  shall  have  power,  on  the  application  of  either 
party,  to  make  an  order  for  the  continuance  of  the 
action,  and  the  same  shall  be  continued  until  final 
judgment.  The  power  thus  conferred  upon  the  court 
to  continue  actions  after  the  dissolution  of  a  corpora- 
tion, in  terms  applies  to  all  actions.  The  statute  of  1832 
remained  in  force  until  1880,  when  it  was  repealed. 
We  are  inclined  to  believe  that  under  the  provisions 
of  sections  755  and  756  of  the  Code  of  Civil  Procedure 
the  same  power  is  now  vested  in  the  Supreme  Court  to 
continue  actions  pending  against  a  corporation  when 
it  is  dissolved  under  the  provisions  of  section  1785 
(supra),  as  was  conferred  upon  the  Court  of  Chancery 
by  chapter  295,  Laws  of  1832.  That  the  court  now 
I>08ses8es  that  power  was  decided  in  the  case  of  People 


The  receiver  of  a  railroad  company  is  properly  eubetitated  as 
defendant  in*an  action  for  tort  committed  by  the  company  before 
his  appointment.    I>ecker  v.  Gardner,  11  N.  Y,  Supp,  888. 
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V.  The  Universal  Life  Ins.  Co.      (17  N.  Y.  Weekly 
Dig.  563.) 

In  People  v.  Knickerbocker  Life  Ins.  Co.  106  N.  Y. 
619-623),  decided  after  the  repeal  of  the  act  of  1832^ 
Judge  Danforth  in  his  opinion  says  :  ''  It  is,  therefore, 
plain  that  the  funds  in  his  hands  should  not  be  affected 
by  it '' — ^the  judgment  obtained  after  the  appointment 
of  the  receiver — ''  unless  by  interference  or  otherwise, 
under  the  direction  of  the  court  appointing  him,  he 
has  made  himself  responsible  for  the  final  result  of 
the  litigation  between  the  parties.  (M'Culloch  v.  Nor- 
wood, 58  N.  F.  563.)  His  authority  to  do  the  acts 
relied  upon  by  the  respondents  was  derived  from  the 
court  from  whom  he  received  his  appointment,  and 
its  exercise  was  necessary  for  the  protection  of  prop- 
erty which  had  come  to  his  hands." 

In  the  above-cited  case  it  will  be  seen  that  it  was 
suggested  that  the  receiver,  under  the  direction  of  the 
court  appointing  him,  might  subject  the  funds  in  his 
hands  to  the  payment  of  a  judgment  obtained  after  his 
appointment,  as  was  held  he  could  in  M'Culloch  v.  Nor* 
wood,  decided  when  the  act  of  1 832  was  in  force. 

We  think  it  was  intended  to  confer  on  the  Supreme 
Court  by  sections  755  and  756  {supra)  the  same  power 
that  was  vested  in  the  Court  of  Chancery  by  chapter 
295,  Laws  of  1832,  and  hence  the  order  appealed  from 
was  properly  granted,  unless  the  action^bated  on  the 
dissolution  of  the  corporation.  Under  section  755, 
actions  that  do  not  abate  are  those  where  the  right  of 
action  survives  or  continues.  Whether  the  action  set 
out  in  the  complaint  herein  is  one  that  survived  the 
dissolution,  the  death,  of  the  corporation,  is  a  question 
as  to  which  we  have  entertained  some  doubt. 

It  is  held  that  the  cause  of  action  given.by  section 
1902  of  the  Code  of  Civil  Procedure  to  th^  representa* 
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trves  of  a  decedent  whose  death  was  caused  by  the 
x^egligence  of  another  abates  on  the  decease  of  the 
wrongdoer,  and  cannot  be  maintained  against  his  rep- 
resentatives.   (Hegerich  v.  Keddie,  99  N.  Y.  268.)* 

It  is  urged  with  much  force  that  a  judgment  dis- 
solving a  corporation  ends  its  existence ;  that  on  the 
rendition  of  such  a  judgment  a  corporation  is  extinct, 
and  the  same  rule  as  to  the  survival  of  cause  of  action 
against  it  should  apply  as  to  survival  in  actions  against 
an  individual.  In  Greeley  v.  Smith  (3  Story,  657,  058), 
Judge  Story  says:  ''Now,  I  cannot  distinguish  be- 
tween the  case  of  a  corporation  and  the  case  of  a 
private  person  dying  pendente  lite.  In  the  lat- 
ter ease,  the  suit  is  abated  at  law,  unless  it  is 
capable  of  being  revived  by  the  enactments  of  some 
statute,  as  is  the  case  as  to  suits  pending  in  the  courts 
of  the  United  States,  where  if  the  right  of  action  sur- 
vives, the  general  representative  of  the  deceased  party 
may  appear  and  prosecute  or  defend  the  suit." 

As  an  original  question,  we  should  havQ  enter- 
tained some  doubts  whether  the  cause  of  action  set 
out  in  the  complaint,  the  alleged  negligence  of  the 
defendant  in  causing  the  death  of  the  plaintiff's  intes- 
tate, was  one  that  survived  the  dissolution  of  the 
corporation ;  and  hence  whether  the  court  below  had 
the  right  to  continue  the  action  against  the  receivers. 
But  we  have  been  cited  to  the  opinion  delivered 
by  Justice  CuUen  of  the  second  district  in  Hep  worth 
V.  Union  Ferry  Co.  of  Brooklyn,  in  which  the  learned 
justice  reached  the  conclusion  that  an  action  for  assault 
on  a  passenger  of  a  ferry  company  by  one  of  its  em- 
ployes, pending  against  the  corporation  on  its  dissolu- 

*  The  right  of  action  giyen  by  section  1903,  of  the  Code,  did  nd 
exist  at  Common  Law.  Green  v.  Hudson  R.  B.  B.  Co.  16  How,  P.  B, 
280,  8.  a  2  Abb.  Ct.  of  App.  Dee.  377. 


VOL.   XXIV.  207 


The  People  of  the  State  of  New  York  v.  Troy  Steel  and  Iron  Ck>. 

tion  in  consequence  of  the  expiration  of  its  charter, 
suryived  and  could  be  continued  against  the  trustees 
of  the  corporation.*  The  decision  was  afiSrmed  by 
the  Qeneral  Term  of  the  second  department.  (62  Hun, 
257).  The  appeal  from  the  judgment  of  the  General 
Term  to  the  Court  of  Appeals  was  dismissed  (131 
N,  Y.  645).  We  may  assume  that  if  the  Court  of 
Appeals  had  reached  the  conclusion  in  the  considera- 
tion of  the  case,  that  the  action  did  not  survive,  and 
hence  that  the  court  below  had  no  power  to  continue  it, 
the  appeal  would  probably  not  have  been  dismissed. 
Under  the  doctrine  laid  down  in  Hepworth  v.  Union 
Ferry  Co.,  the  cause  of  action  set  out  in  the  complaint 
in  this  action  survived  the  dissolution  of  the  corpora- 
tion, and  the  case  could  be  continued  against  the  re- 
ceivers. Under  the  authority  of  that  case  the  order 
from  which  the  appeal  is  taken  should  be  af&rmed. 

Mayham,  p.  J.,  concurred  in  result ;  Hbrbigk,  J., 
not  acting. 

Order  affirmed,  with  ten  dollars  costs,  and  printing 
and  other  disbursements. 

*  The  court  in  Hepworth  v.  Union  Peny  Co.  of  Brooklyn,  63  JBun, 
257y  does  not  ezpreealy  differ  from  the  rule  laid  down  in  Hegerich  v, 
Keddie,  99  iV.  F.  258,  and  quoted  in  the  opinion  (nupra),  but  draws  a 
difltinction  between  the  death  of  an  individual  wrongdoer  and  the 
dissolution  of  a  corporation  as  affecting  the  right  of  continuing  the 
action  against  the  representatives  of  either.  The  opinion  of  Judge 
Barnard  contains  the  following : — *'  The  charter  pledges  the  prop- 
erty ot  the  corporation  to  pay  all  damages,  for  misfeasance  of  the 
•company's  employees.  The  law  makes  the  directors  trustees  to 
settle  the  affairs  of  the  corporation  and  to  pay  all  debts  against  the 
corporation.  The  tori  stands  upon  the  same  basis  as  a  contract. 
(Martin  v.  Walker,  13  Hun^  46 ;  Ford  v.  Johnston,  7  Id.  568  ;  Baker 
V.  Oilman,  69  Barb,  26.)  These  cases  either  hold  or  approve  of  the 
principle  that  a  conTeyaaoe  made  during  a  pending  ligitation  to 
defeat  the  coUectioQ  of  a  judgment  for  a  tort  can  be  set^side  as  if  it 
were  a  contraot  debt  In  other  words  the  statute  creditor  embraces 
thoae  persons  whose  claims  axe  based  upon  torts. 
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WILLIAM  Q.  HACKSTAFP  AND  ANOTHER,  AS 
EXECUTORS,  Etc.,  of  ANNAG.  HACKSTAPF, 
Dbckased,  Plaintiffs,  t;.  CHARLES  L.  HACK- 
STAFF,  Defendant. 

Supreme  Court,  General  Term,  First  Department. 

December,  1894. 

§829. 

Mvidenee  of  a  party  diiquaUfled  under  Beetion  829  of  the  Code,  when. 

admiBStble, 

« 

When,  upon  the  croee-examination  of  a  witnesB,  testimony  is  re- 
ceived as  to  parts  of  certain  conversalions  occurring  between 
himself  and  testator,  such  witness,  upon  his  re-direct  examin- 
ation, may  testify  as  to  the  whole  of  said  conversations  notwith- 
standing the  fact  that  the  testimony  so  given  would  have  been 
inadmissible  under  section  839,  Code  of  Civil  Procedure,  on  a 
direct  examination. 

(Decided  December,  1894.) 

Motion  by  the  defendant,  Charles  L.  Hackstaff» 
for  a  new  trial  on  a  case  containing  exceptions, 
ordered  to  be  heard  at  the  General  Term  in  the  first 
instance  upon  the  verdict  of  a  jury  rendered  by  di* 
rection  of  the  court  after  a  trial  at  the  New  York 
Circuit  on  the  15th  day  of  January,  1894. 

The  facts  are  stated  in  the  opinion. 

C.  A.  de  Oersdorffy  for  the  plaintiffs. 

Charles  De  Hart  Brower,  for  the  defendant. 

Pabkbr  J. — A  careful  examination  of  the  evidence 
satisfies  us  that  the  trial  court  did  not  err  in  directing 
a  verdict   for  the   plaintiffs   upon   the  evidence  as 
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it  stood  at  the  close  of  the  trial.  But  several 
exceptions  were  taken  to  the  refusal  of  the  court  to 
allow  the  defendant  to  testify  fully  on  re-direct  exam- 
ination concerning  certain  conversations  had  with  the 
deceased,  about  which  inquiry  was  made  of  the 
defendant  on  cross-examination. 

The  ground  of  the  objection  was  that  the  evidence 
was  inadmissible  under  section  829  of  the  Code  of 
Civil  Procedure.  So  it  would  have  been  had  not  the 
plaintiffs  opened  the  door  for  its  admission  by  inquiries 
of  the  defendant  in  respect  to  it  on  his  cross-exam- 
ination.* 

The  sum  in  controversy  was  $4, 491. 78.  The  plain- 
tiffs, as  executors  of  Anna  G.  Hackstaff,  claimed  that 
these  moneys  belonged  to  her  estate ;  defendant,  that 
she  had  given  them  to  him  in  her  lifetime.  Those 
moneys  with  others  were  collected  by  the  defendant 
from  tenants  of  Mrs.  Hackstaff  during  a  period  of  years 
with  her  consent.  Apparently  for  the  purpose  of  show- 
ing a  retention  of  control  over  the  moneys  by  the 
decedent,  and  thus  negativing  defendant's  claim  that 
he  held  them  as  a  gift,  defendant  was  asked  by  the 
plaintiffs  on  cross-examination  whether  his  mother 
knew  of  the  account  he  had  in  trust  for  her  in  the 
Seamen's  Bank,  and  whether  she  kept  track  of  the 
deposits  made  in  defendant's  name  in  trust  for  her  in 
such  bank.  Inquiry  was  also  made  about  conversa- 
tions between  the  decedent  and  witness  relating  to  the 
payment  of  taxes  on  her  property,  and  the  saving  of 
money  for  that  purpose.    Other  subjects  of  conversa- 

*  A  party,  on  crosB-ezamination,  by  eliciting  a  partial  disclosure 
of  a  transaction  not  open  to  proof  by  his  adversary,  admits  that 
adversary,  on  the  re-direct  examination,  to  a  complete  disclosure  of 
the  transaction.  Howe  v.  Sch  Weinberg,  28  N,  Y,  Supp.  607  ;  4  3ftse. 
i2ep.  78. 

See  Herritt  v.  CampbeU,  70  N.  Y.  025. 
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tion  between  them,  tending  in  the  same  general 
direction,  were  inquired  about,  but  those  already 
referred  to  will  sufficiently  present  the  error  into 
which  we  think  the  trial  court  f  elL 

It  should  be  said  that  counsel  insists  that  the 
testimony  to  which  we  have  referred  was  volunteered 
by  the  witness.  If  such  were  the  fact,  it  is  not  disclosed 
by  the  record,  which  we  must  assume  to  be  correct. 
The  inquries  to  which  we  have  referred  entitled  the 
defendant  to  call  out  the  whole  of  the  conversations  thus 
referred  to.  (Nay  v.  Curley,  113  N.  T.  576.)  This  defen- 
dant attempted  to  do  by  the  following  questions  :  **  Q. 
You  were  asked  on  cross-examination  in  regard  to  hav- 
ing advised  your  mother  as  to  the  accounts  in  trust  for 
her.  What  conversations,  if  any,  did  you  have  with 
your  mother  in  reference  to  the  accounts  in  trust  ? 
Q.  What  conversation,  if  any,  did  you  have  with  your 
mother  in  reference  to  saving  up  money  for  taxes 
from  the  Church  street  rents  ?  " 

They  were  severely  excluded,  and  the  exceptions 
taken  to  the  rulings  require  a  reversal  of  the  judg- 
ment ;  for  the  court  cannot  know  but  that  the  an- 
swers if  given  might  have  had  a  very  important,  per- 
haps a  controlling,  influence  upon  the  question  in 
issue  between  the  parties. 

The  judgment  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  the  defendant  to  abide  the  event. 

Vak  Brunt,  P.  J.  and  O'Brien,  J.,  concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to 
defendant  to  abide  event. 

ITOTB     ON    EXUONATION    OF  IMTEBISTSD  WiTmSSIS   nin>ER    SBO- 

HON  829. 
For  an  elaborate  note,  see  Brague  v.  Lord,  3  Abb.  N.  C.  8. 
Section  899  of  the  old  Ck>de,  on  which  the  present  tection  ia 
founded,  is  substantially  the  same  in  meaning  ezoept  that  in  the  pros- 
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ent  section,  the  words  *'  upon  the  trial  of  an  action  or  the  hearing, 
upon  the  merits,  of  a  special  proceeding,"  were  added  so  as  to 
render  it  inapplicable  to  motions  and  other  interlocutory  proceedings, 
and  that  the  words,  *'  in  his  own  behalf  or  interest,  or  in  behalf  of 
the  party  succeeding  to  his  title  or  interest,"  were  added,  so  as  to 
OTeiTule  a  construction,  which  had  been  given  to  section  999  of  the 
former  Code,  to  the  effect  that  the  question  of  competency  was  the 
same,  whether  the  witness  was  called  to  testify  in  support  of  or 
against  his  own  interest ;  Richardson  v.  Warner,  13  Hun,  18 ;  Gifford 
V.  Sackett,  15  Hun,  79 ;  Alexander  v,  Dutcher,  70  N.  F.  885 ;  Markell 
V.  Benson,  55  How,  P.  R.  860.  Ca^  decided  under  section  899  of 
the  former  Code  are  therefore  applicable  to  this  section,  unless  where 
they  relate  to  a  matter,  as  to  which  the  meaning  of  the  former  pro- 
▼ifliozi  has  been  purposely  changed,  as  stated. 

What  Interest  will  Disqnaliff.— The  words  <*  interested  in  the 
•▼ent"  limited  in  their  application  to  the  particular  issue  or  question 
as  to  which  witness  is  to  be  examined.  Moore  v,  Oviatt,  85  Hun, 
216.    Ehmann  v.  Schenerman,  14  N,  Y.  St.  Sep.  705. 

The  test  is,  will  the  witness  gain  or  lose  by  the  direct  legal  effect 

of  the  judgment,  or  will  the  record  be  legal  evidence  for  or  against 

him  in  some  other  action,  and  the  interest  must  be  certain  and 

Tested,  not  remote  and  contingent.  Wallace  t;.  Btrauss,  118  iV.  Y. 

288.     S.  C,  23  N.  F,  St.  R^.  984.    Ck>nneUy  v.  O'Connor,  117  N.  F. 

91. 

The  wife  of  plaintiff  in  an  action  for  specific  performance  of  a 

contract  to  convey  land  is  an  interested  person.    Erwin  v.  Erwin, 

54  Hun^  166.    8.  C,  18  Civ.  Pro.  R.  11. 

Where,  in  an  action  for  conversion,  defendant  claimed  a  lien  on 
property  for  rent  under  a  law  of  another  State,  she  cannot  testify 
to  the  transaction  by  which  the  lease  was  made  to  plaintiff 's 
grantor.    Hammond  v.  Schultze,  45  N.  Y.  Supr.  611. 

Beneficiary  under  wilL  Matter  of  Bemsee,  141  N.  F.  889.  S.  C, 
57  St.  Rep.  601. 

Executor  of  mortgagee,  in  partition.  Qennerich  v.  Ulrich,  13 
N.  F.  Supp.  858. 

Husband  and  wife.  Hard  v.  Davidson,  85  St  Rep.  489.  S.  C,  6 
N.  Y.  Supp.  69. 

Legatee.  Brigham  v.  Qott,  20 19^  £ep.  420.  Q.  C.,S  N.Y.Supp. 
518. 

Applicant  for  letters  of  administration.  Angevine  v.  Angevine, 
48  Barb.  417. 

Mortgagor.  Whitehead  v.  Smith,  14  Hun,  581.  S.  C,  81  N.  Y. 
151. 

Partner.    Hunter  v.  Herrick,  26  Hun,  272. 

Principal  and  Surety.    Lawton  v.  Sayles,  40  Hun,  252. 
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Maker  of  Promissoiy  Note.  AUis  r.  Staff<»d,  18  Weddy  Dig.  S22. 
Stockholder  in  action  against  Corporation.    Keller  v.  The  We6t» 
Bradley  &  Gary  Man.  Co.,  89  Hun,  848. 
Tmstee,  Wilkins  v.  Baker,  24  Hun,  82. 

What  Interest  will  not  Disqualify  Wltne88.~A  tenant  by  the 
curtesy  initiate  is  not  an  incompetent  witness.  Bowen  v,  Sweeney, 
22  C.  P.  79.  Agent  of  wife  of  one  of  the  parties  not  prerented  from 
testifying,  Whitman  v.  Foley,  36  N,  Y.  St.  Rep.  188. 

Legatees  under  a  will.  Hard  v.  Ashley,  117  N.  F.  606.  Heir-«t- 
law  may  testify  as  to  personal  transaction  with  deceased  tending  to 
sustain  validity  of  a  deed.  Smith  t7.  Meaghan,  28  Hun,  423.  Next 
of  Kin,  Matter  of  Hanley,  44  Hun,  559.  S.  C,  9  N.  Y.  St.  Bep.  76. 
Husband  of  devisee,  Bowen  t^.  Sweeney,  44  St.  Rep.  182. 

Interest  must  be  pecuniary.    Smitii  t;.  Meaghan,  28  Hun,  423. 

Interest  must  be  present    Gourlay  v.  Hamilton,  41  Hun,  487. 

Time  at  which  interest  must  be  possessed.  Qroaa  v.  WeUwood, 
9  Reporter,  587,  Brooklyn  City  Court 

Interest  must  be  vested.  WaUace  v.  Strauss.  118  N.  Y.  288.  S. 
C,  22  iSe.  Rep.  984.  Matter  of  Masterson,  6  Dem.  460.  S.  C,  19  St. 
Rep.  789. 

Exceptions  to  Incompetency. — Admissions  of  adyenaiy*B 
grantor.  Cole  v.  Denue,  8  Hun,  610.  Contradicting  adversary's 
witness.  Pinney  v.  Orth,  88  N.  Y.  447.  S.  C.,2  Civ.  Pro.  R.  1. 
Cross-examination  opens  the  door  to  a  re-direct  examination  on  the 
same  matters.    Howe  v.  Schweinberg,  28  N.  Y.  Supp.  607. 

See  also  to  the  same  effect.  In  re  McQueen's  Estate,  18  N.  F. 
Supp.  663.    S.  C,  87  St.  Rep.  601. 

Where  a  party  interested  testifies  to  declarations  of  a  de- 
ceased person,  kindred  declarations  of  deceased  are  admissible. 
Marsh  v.  Brown,  18  J3un,  819.  Proof  of  declarations  of  a  deceased 
grantor  by  competent  third  persons  does  not  open  the  door  for  the 
admission  of  what  would  otherwise  be  plainly  incompetent  Lyon 
V.  Bicker,  56  St.  Rep.  804.   S.  C,  141 N.  Y.  225. 

Testimony  of  a  disinterested  witness  does  not  remove  the  bar  to 
admit  the  testimony  of  an  interested  party  as  to  the  same  transaction. 
Hard  v.  Ashley,  44  St.  Rep.  792.    S.  C. ,  18  N.  Y.  Supp.  418. 

Where  a  party,  excluded  by  the  section  from  testifying,  draws 
out,  upon  cross-examination  of  the  adverse  party,  testimony  in  ie> 
gard  to  a  personal  transaction,  this  does  not  bring  him  within  the 
exception  to  the  prohibition  ;  and,  permit  him  to  testify  ;  as  in  such 
case  the  adverse  party  is  not  "  examined  in  his  own  behalf,"  within 
the  meaning  of  the  exception.    Coming  v.  Walker,  100  N.  Y.  647. 

Mother  of  beneficiary  under  a  will  may  testify.  In  re  Bellows* 
WiU,  22  N.  F.  Supp.  290.    S.  C,  51  St.  Rep.  782. 
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Where  the  party  representiixg  the  deceased  person  has  as  a 
witness  in  his  own  behalf,  given  material  evidence,  the  adverse 
party,  although  precluded  from  directly  proving  the  existence  of 
such  a  transaction  or  oommunication,  may  testify  as  to  extraneous 
facts  tending  to  controvert  such  evidence,  although  those  facts  may 
incidentally  tend  to  establish  the  inference  that  such  a  transaction 
or  oommunication  has  or  has  not  taken  place.  Lewis  v,  Merritt, 
98  N.  Y.  206.  See,  on  subsequent  appeal,  S.  C,  113  JV;  F.  886 ;  S.  C, 
^  St  Bep.  714. 

Where  plaintiff  called  defendant,  who  testified  to  having  written 
letters  in  which  he  stated  that  his  father  had  given  him  money,  de- 
fendant may,  on  cross-examination,  explain  the  character  of  the  gift 
to  show  that  it  was  not  an  advancement.  Sanford  v.  Sanford, 
5  Latu.  486.  But  see  Matter  of  Eysaman,  118  N.  F.  63,  Matter  of 
Dunham,  121  N.  F.  575  S.  C,  81  8t  Bep,  858.  See  also  Merritt 
V.  GampbeU,  70  N.  F.  625. 


HERMAN  GOOSSEN  v.  KATE  M.  GOOSSEN. 

Nbw  York  Coubt  of  Common  Plbas,  SpbciaIj  Term, 

January,  1896. 

§§  607,  614. 
Ccunter6Uiim  not  permitted  in  the  reply, 

8ection  514  of  the  Code  of  Civil  Procedure  does  not  permit  a  plain- 
tiff to  counterclaim  upon  a  cause  of  action  unconnected  with 
the  cause  of  action  pleaded  as  a  counterclaim  by  defendant. 

Such  counterclaim,  when  contained  in  the  reply,  will  be  stricken 
out  on  motion. 

(Decided  January,  1895.) 

Motion  by  defendant  to  strike  out  of  reply,  a 
counterclaim  set  up  against  a  counterclaim  pleaded 
by  defendant  in  his  answer. 

Langbein  Brothers  and  Langbein,  for  the  motion. 

M'Koon  and  Ltickey,  opposed. 
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Dalt,  C.  J. — The  counterclaim  set  forth  in  the 
reply  does  not  arise  upon  any  transaction  pleaded 
in  the  answer,  but  upon  an  independent  cause  of 
action  in  favor  of  plaintiff  against  defendant  which 
would  not  be  barred  by  an  adjudication  upon  the  issues 
raised  by  the  answer. 

Section  514  of  the  Code  prescribes  what  a  reply 
must  contain,  viz. :  ^*  Where  the  answer  contains  a 
counterclaim,  the  plaintiff,  if  he  does  not  demur,  may 
reply  to  the  counterclaim.  The  reply  must  contain  a 
general  or  specific  denial  of  each  material  allegation 
of  the  counterclaim  controverted  by  the  plaintiff,  or 
of  any  knowledge  or  information  thereof  sufficient  to 
form  a  belief ;  and  it  may  set  forth  in  ordinary  and 
concise  language,  without  repetition,  new  matter  not 
inconsistent  with  the  complaint,  constituting  a  defense 
to  the  counterclaiuL''  This  provision  does  not  au- 
thorize a  counterclaim  in  express  words,  nor  is  any 
authorized  by  implication  from  the  permission  granted 
to  plead  **  new  matter  constituting  a  defense  to  the 
counterclaim,"  for  new  matter  constituting  a  defense 
is  distinguished  in  the  Code  from  new  matter  consti- 
tuting a  counterclaim*  Thus,  in  section  500,  prescrib- 
ing the  contents  of  the  answer,  it  is  provided :  **  The 
answer  of  the  defendant  must  contain  (1)  A  general 
or  specific  denial  of  each  material  allegation  of  the 
complaint  controverted  by  the  defendant,  or  of  any 
knowledge  or  information  thereof  sufficient  to  form  a 
beUef.  (2)  A  statement  of  any  new  matter  consti- 
tuting a  defense  or  counterclaim,  in  ordinary  and 
concise  language,  without  repetition."  And  in  sec- 
tion 507  it  is  provided : ''  A  defendant  may  set  forth  in 
his  answer  as  many  defenses  or  counterclaims,  or 
both,  as  he  has,  whether  they  are  such  a$  were 
formerly  denominated  legal  or  equitable.    Each  de- 
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fense  or  counterclaim  must  be  separately  stated  and 
numbered."  Therefore  the  omission  of  the  term 
'' counterclaim"  from  the  prescribed  contents  of  the 
reply  must  be  taken  as  conclusive  of  the  intention  of 
the  Legislature  that  counterclaims  should  cease  with 
the  answer,  and  that  the  plaintiff  should  be  left  to  a 
new  action  upon  any  independent  cause  of  action  in 
his  favor.* 

If  the  plaintiff  were  permitted  to  reply  a  coimter- 
claim  upon  an  independent  cause  of  action,  as  against 
a  counterclaim  set  up  in  the  answer,  then  it  would 
seem  but  just  to  allow  the  defendant,  upon  the  trial, 
to  defend  by  counterclaiming  upon  an  additional 
cause  of  action  in  his  favor ;  yet  this  practice  was  dis- 
countenanced by  the  Supreme  Court  (Breed  v.  Podget, 
14  Weekly  Dig.  574).  I  am  of  opinion  that  if  the  plaintiff 
has  an  offset  to  the  defendant's  counterclaim,  growing 
out  of  the  same  transaction  which  constitutes  the  basis 
of  the  defendant's  counterclaim,  and  which  would  be 
barred  by  an  adjudication  in  favor  of  such  counterclaim 
if  the  latter  were  the  subject  of  an  independent  action, 
then  in  such  case  the  offset  might  be  pleaded  as  a  full 
or  partial  defense  in  the  reply ;  for  the  plaintiff  is  com- 
pelled to  this  course  by  the  defendant's  claim.    For 

*  That  a  oounterclaim  in  the  answer  may  be  met  by  one  in  re- 
ply, tee  Miller  v.  Loeee,  0  How,  Pr.  856 ;  Houghton  v.  Townsend, 
8  Haw.  Pr.  441 ;  8te«rart  v.  Travis,  10  Id.  148  ;  Allen  v.  Paterson, 
7  N.  T.  476  ;  Devlin  v.  Bevins,  23  How.  Pr.  290 ;  Kain  v.  Dickel, 
46/(1  208;  HaUv.  Hall,  90 Id.  51. 

That  it  may  not,  see  White  v.  Joy,  18  N.  F.  88,  90 ;  Cohn  v. 
HusBon,  66  How  Pr.  150 ;  Hatfield  v.  Todd,  18  Civ.  Pro.  R.  265. 

Where  a  reply  improperly  contains  counterclaims,  the  remedy 
is  by  motion  to  strike  them  out  and  not  by  demurrer.  Demurrer  is 
only  authorixed  against  new  matter  not  pleaded  as  a  counterulaim. 
Hatfield  v.  Todd,  18  Civ  Pro.  R.  265. 

So  with  all  irrelevant  matter.  Ludington  v.  Slauson,  83  N.  Y. 
Supr.  81. 


316  CIVIL  PROCEDURE  REPORTS. 

Qoossen  v,  Gooesen. 

that  reason  was  the  counterclaim  allowed  in  Bider  v. 
Foggan  (37  N.  Y.  St.  B.  438),  growing  out  of  the 
partnership  dealings  which  defendant  set  up  by  way 
of  counterclaim  in  the  answer. 

I  am  aware  that  in  Miller  v.  Losee  (9  Haw. 
Ft.  350,  Erie  Sp.  Term,  1854)  it  was  held  that  the 
plaintiff  might  reply  another  cause  of  action  as  a 
set-off  and  defense  to  the  defendant's  set-off,  and  that 
that  decision  was  followed  in  Stewart  v.  Travis 
(10  How.  Pr.  148,  Washington  Co.  Sp.  T.,  1854) 
and  in  Hall  v.  Hall  (30  How.  Pr.  61,  County  Court  of 
Otsego  Co.,  1865),  and  that  the  same  view  is  taken  in 
Bumsey's  Practice  (Vol.  I,  p.  373),  Wait's  Practice 
(Vol.  II,  p.  442),  and  in  Whittaker's  Practice  (Vol  II, 
p.  197);  but  the  contrary  opinion  was  expressed  by 
Barrett,  J.,  in  Hatfield  v.  Todd  (13  Civ.  Pro.  265 
Supreme  Ct.  Sp.  T.,  1887),  following  McAdam,  J.,  in 
Cohn  V.  Husson  (66  How.  Pr!  E.  150,  City  Court  of 
N.  Y.  Sp.  T.,  1883). 

With  this  conflict  of  authority  upon  the  question 
involved  it  is  necessary  to  recur  to  the  language  of 
the  Code  and  adopt  a  construction  which  seems  to 
accord  with  the  intention  of  the  f  ramers  of  the  law, 
which,  for  the  reasons  above  given,  I  infer  to  be 
against  the  right  of  a  plaintiff  to  counterclaim  upon 
a  cause  of  action  unconnected  with  the  cause  of  action 
pleaded  as  a  coimterclaim  by  defendant. 

Motion  to  strike  out  counterclaim  from  reply 
granted.    No  costs. 
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CHARLES  K  MEAD  AND  OTHERS,  Rbspondbnts, 

V.  H.  EDGAR  HARTWELL' AND  OTHERS, 

Appellants. 

New  York  Court  op  Common  Pleas,  General 

Term,  January,  1895. 

§  3165. 
SufnmonB  in  City  Court, 

Aq  oid«r  granted  by  the  City  Court  requiring  a  defendant  to  answer 
in  a  shorter  time  than  the  usual  six  days,  must  specify  the  exact 
number  of  days. 

Where  the  summons  based  upon  an  order  (defective  in  this  respect) 
states  the  exact  number  of  days  within  which  defendant  must 
answer,  it  does  not  '* correspond  with  the  order"  within  the 
meaning  of  §  8165  of  the  Code  of  Civil  Procedure,  and  is  there- 
fore defective. 

{Decided  January^  1886.) 

Appeal  from  an  order  of  the  (General  Term,  aflSrm- 
ing  an  order  of  Special  Term,  denying  a  motion  to 
vacate  an  order  shortening  the  time  to  answer. 

The  facts  are  stated  in  the  opinion. 

Herman  F.  Koefkcy  for  defendants  and  appellants. 

A.  S.  Caasedy,  for  plaintiffs  and  respondents. 

Pryor,  J. — The  appeal  is  from  an  order  of  the 
General  Term  of  the  City  Court  affirming  an  order 
at  Special  Term  denying  a  motion  to  vacate  an  order 
shortening  the  time  to  answer. 

On  due  proof  of  the  non-residence  of  the  plaintiffs, 
an  order  was  entered  directing  '*  that  the  time  in  the 
summons  within  which  the  defendants  are  required  to 
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answer  shall  be  and  the  same  is  hereby  bhortened 
to  not  less  than  two  days  after  service  of  the  sum- 
mons." Accordingly,  a  summons  issued  requiring 
the  defendants  to  answer  ''within  two  days"  after 
service. 

Regularly  the  summons  must  require  an  answer 
within  six  days ;  but  in  case  the  plaintiff  or  defendant 
resides  without  the  City  of  New  York,  a  Justice  of  the 
Court  may  by  order  direct  ''that  the  defendant  be 
summoned  to  answer  within  a  shorter  time,  specified 
therein,  not  less  than  two  days  after  the  service  of  the 
summons,  whereupon  the  summons  must  correspond 
with  the  order"  {Code  of  Civ.  Pro.  §  3166).  The  pro- 
vision, being  for  acquisition  of  jurisdiction,  must  h& 
strictly  complied  with. 

Manifestly,  the  order  fails  to  conform  to  the  man- 
date of  the  Code,  in  that  it  omits  to  specify  the  exact  time, 
less  than  six  days,  within  which  the  defendants  were  to 
answer.  The  requirement  of  the  order  is  merely  that 
the  sununons  shall  cite  the  defendants  to  answer  within 
a  period  "  not  less  than  two  days  " ;  but  whether  they 
are  to  answer,  on  the  third,  fourth,  fifth  or  sixth  day 
after  service  of  summons  is  not  specified  in  the  order. 
The  order  leaves  with  the  plaintiffs  the  privilege  of 
designating  the  time  within  which  the  defendants  shall 
answer,  with  the  restriction  only  that  they  be  sum- 
moned to  answer  within  "  not  less  than  two  days.'^ 
Accordingly  the  plaintiffs  summoned  the  defendants 
to  answer  "  within  two  days." 

But,  the  Code  prescribes  that  the  Court  shall  specify 
the  shorter  time  (than  six  days)  within  which  the 
defendants  should  be  summoned  to  answer.  The  order 
was  the  only  authority  for  the  issuance  of  the  sum- 
mons :  and  as  the  order  failed  to  define  the  period 
within  which  the  defendants  were  to  answer,  the  con- 
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elusion  is  that  the  plaintiffs  were  powerless  to  supply 
the  omission. 

Clearly,  the  summons  does  not  *^  correspond  with 
the  order  " ;  for  the  one  does,  and  the  other  does  not, 
limit  the  time  for  answering. 

It  is  not  to  be  argued  that  the  objection  urged  by 
the  appellants  is  merely  technical.  Legal  procedure 
is  a  system  of  technicalities,  the  observance  of  which, 
especially  upon  points  of  jurisdiction,  is  indispensable 
to  the  orderly  administration  of  justice. 

Order  reversed,  with  costs. 


UNION     INSURANCE     COMPANY    OF    PHILA- 
DELPHIA,  etal  v.  CENTRAL  TRUST  CO.  et  al 

SuPBBKE  Court,  Special  Term,  New  York  County, 

February,  1895. 

§2384. 

BevoeaHon  of  9Ubmi$sUm--9tiptdatUm  destroyed  therdiy. 

Under  ■eotaon  d884ef  tfaeOodeof  Civil  Prooedure,  a  party  to  a  tub- 
miBsion  who.  revokes  the  same,  is  chargeable  in  an  action  by  any 
other  party  to  the  submission  with  all  costs  and  other  expenses 
incurred  by  the  latter  in  preparing  for  the  arbitration. 

Where  a  stipulation  as  to  the  compensation  of  the  arbitrators  has 
been  entered  into  by  the  parties,  it  is  deemed  to  form  a  part  of 
the  submission,  and  being  predicated  upon  a  continuance  and 
completed  execution  of  the  agreement,  is  destroyed  by  either 
party's  revocation. 

(DeetcM  February  11, 1805.) 

Action  b J  plaintiff  to  recover  costs  and  expenses 
incurred  by  him  in  preparing  for  an  arbitration  up  to* 
the  time  of  the  revocation  of  same  by  defendants. 

The  facts  are  stated  in  the  opinion. 
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Evarts^  Choate^d:  Beaman,  attorneys  for  plaintiffs. 

Butler,  Stillmany  &  Hubbard,  attorneys  for  defend- 
ants. 

Beekman,  J. — ^The  complaint  in  this  action  was 
demurred  to  on  the  ground  of  insufficiency  by  the  de- 
fendant corporations,  and  the  demurrer  was  overruled 
at  Special  Term,  where  it  was  tried  before  Mr.  Justice 
Van  Brunt.  On  appeal  to  the  General  Term  the  judg- 
ment entered  ui)on  the  decision  below  was  affirmed 
(Union  Ins.  Co.  v.  Central  Trust  Co.,  36  N.  F.  State 
Bep.  435).  The  demurrants,  availing  themselves  of 
permission  so  to  do,  thereupon  interposed  answers  to 
the  complaint,  and  the  issues  thus  joined  have  now 
been  brought  to  trial  The  evidence  offered  sustains 
all  the  allegations  of  the  complaint,  and  the  case  there- 
fore presents  the  same  legal  aspect  it  had  when  the 
demurrers  were  tried.  In  view  of  this  no  other  course 
is  open  to  me  except  to  direct  judgment  for  the  plain- 
tiffs upon  the  basis  of  a  controlling  decision  which  has 
declared  the  law  of  this  case.  It  is  contended,  how- 
ever, that  there  is  one  question  which  affects  the  ex- 
tent of  the  plaintiffs'  recovery  that  was  not  passed 
upon  or  involved  in  the  decision  at  General  Term. 
The  point  so  raised  may  be  stated  as  follows  :  By  the 
terms  of  the  arbitration  agreement  it  was  provided 
that  the  compensation  of  the  arbitrators  and  their  ex- 
penses, and  the  expenses  of  witnesses,  should  be  borne 
and  paid  by  the  parties  thereto  in  the  following  pro- 
portion, to  wit :  One-fourth  thereof  by  the  Union  In- 
surance Company ;  one-fourth  thereof  by  the  Insur- 
ance Company  of  the  State  of  Pennsylvania ;  •  one- 
fourth  thereof  by  the  Continential  Insurance  Com- 
pany, and  one-fourth  thereof  by  Lorenzo  Dimick; 
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**  the  same  to  be  advanced  from  time  to  time  in  the 
proportion  above  mentioned  upon  the  certificate  of 
the  arbitrators  or  a  majority  of  them ;  the  expenses  of 
witnesses  to  be  adjusted  and  allowed  by  the  arbitrators 
or  a  majority  of  thenu"  The  agreement  also  con- 
tained a  stipulation  fixing  the  compensation  of  the 
arbitrators,  and  providing  that  no  part  of  the  costs 
and  expenses  of  the  arbitration  or  of  witnesses  should 
be  recovered  by  the  prevailing  party  or  parties  or  be 
entered  in  the  judgment,  and  that  any  limitation  by 
statute  as  to  the  rate  of  such  compensation  wa& 
waived.  It  is  now  contended  that  this  portion  of  the 
agreement  is  still  operative,  so  far  at  least  as  to 
limit  the  recovery  of  the  plaintiffs,  if  they  are  en* 
titled  to  recover  anything,  to  one-fourth  of  the  follow- 
ing items  of  expense,  namely:  Fees  of  arbitrators, 
counsel  fees  and  witnesses'  fees,  and  expenses.  I 
think,  however,  that  the  decision  upon  the  demurrer 
necessarily  involves  the  negative  of  this  view.  The 
stipulation  relied  upon  forms  a  part  of  the  submission 
which  has  been  revoked,  and,  as  its  terms  clearly^ 
show,  was  predicated  upon  a  continuance  and  com* 
pleted  execution  of  the  agreement.  It  was  in  effect 
inconsistent  with  revocation,  and  therefore  destroyed 
by  revocation.  The  claim  of  the  plaintiffs,  as  I  un* 
derstand  it  in  the  light  of  the  decisions  at  Special  and 
General  Terms,  is  for  the  damages  recoverable  under 
section  2384  of  the  Code  of  Civil  Procedure  against 
the  revoking  party,  and  also  against  his  sureties,  if 
any,  upon  the  submission  or  any  instrument  col- 
lateral thereto.  These  damages  are  specified  in  the 
section  to  be  ''all  the  costs  and  other  expenses,  and 
all  the  damages  which  he  has  incurred  in  preparing 
for  the  arbitration  and  in  conducting  the  proceedings 
to  the  time  of  revocation."    The  cause  of  action  doea 
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not  arise  upon  the  agreement ;  on  the  contrary 
it  is  outside  of  it,  and  comes  into  existence  as  the  con- 
sequence of  the  act  of  revocation,  by  virtue  of  a 
statute  which  in  creating  it  also  measures  the  extent 
of  the  recovery.  The  statute  rests  upon  the  principle 
that  the  revoking  party,  ex  debito  justituB,  should 
make  good  to  the  other  damages  suffered  through 
expenditures  rendered  fruitless  by  the  act  of  revo- 
cation.* This  liability  extends  to  the  security  given 
by  the  revoking  party,  under  a  collateral  agreement 
or  otherwise,  to  secure  the  performance  of  the  award, 
and  although  such  agreement  may  not  in  terms  pro- 
vide for  the  payment  of  the  expenses  of  the  award  or 
of  the  arbitration,  **  the  law,"  to  quote  from  the  opin- 
ion at  Special  Term  [upon  the  demurrer, ''  has  stated 
that  where  any  such  obligation  is  entered  into,  the 
obligor,  in  case  of  a  revocation  of  the  submission,  be- 
comes liable  to  pay  the  expenses  of  the  party  who  is 
not  at  fault,  and  the  contract  between  the  parties  is  to 
be  construed  in  view  of  the  provisions  of  the  statutes 
{governing  such  instruments."  The  plaintiffs,  there- 
fore, seem  to  be  entitled  to  the  full  measure  of  re- 
covery prescribed  by  the  section  of  the  Code  above  re- 
ferred to.  The  items  of  damage  proven  on  the  trial 
come  within  the  allowance,  and  amount  in  the  aggre- 
gate to  the  sum  of  $49,178.45.  It  follows  from  what 
has  been  said  that  the  plaintiffs  are  entitled  to  have 
judgment  against  the  defendants  that  the  five  hundred 
shares  of  the  capital  stock  of  the  New  York  and  Har- 
lem Railroad  Company  held  by  the  defendant,  the 
Central  Trust  Company,  as  set  forth  in  the  agreement 


*  Section  2884  creates  against  one  who  revokes  an  agreement  to 
arbitrate  an  implied  contract  to  ^j  to  his  adTersary  the  costs,  ex- 
penses, and  damages  previously  incurred  by  reason  of  the  breach  of 
the  contract.    Kent  v.  Grouse,  6  State  Rep,  141. 
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of  submission,  is  subject  to  a  charge  in  faror  of  the 
plaintiffs  for  the  payment  of  the  sum  of  $49,178.45, 
and  interest  within  the  limit  of  $50,000 ;  and  that  the 
stock  be  sold,  and  the  plaintiffs  paid  the  amount 
of  their  claim,  within  the  limit  mentioiied,  out  of  the 
net  proceeds  of  such  sale.  Costs  of  this  action  are 
awarded  to  the  plaintiffs  against  the  answering  de- 
fendants. 


JOSEPH  J.  KITTEL,  Appellant,  v.  HENRY 

STUEVE,  Rbspondknt. 

K  Y.  C!ouBT  OF  Common  Pleas,  Qenbral  Tebm, 

February,  1895. 

§§  14, 1240, 1241. 

Contempt  of  oauri^-^hen  attachment  therefor  toUl  not  lie. 

Fnnifthfnunt  as  for  a  contempt,  cannot  be  inflicted  for  disobeying 
a  final  judgment  in  cases  where  an  execution  can  issue ;  and 
where  the  judgment  is  divisible,  part  being  enforceable  by 
execution  and  part  not,  attachment  will  lie  only  for  disobedience 
of  that  part  which  is  not  enforceable  by  execution. 

People  ex  rel.  Borstt;.  Grant,  41  Hun,  851, 355,  discussed  and  followed. 

{DeMod  I^bruartf,  1895.) 

Appeal  from  order  of  Special  Term,  denying  a 
motion  to  pmiish  defendant  for  a  contempt  of  Court  in 
refusing  to  obey  a  final  judgment. 

The  facts  are  stated  in  the  opinion. 

John  A.  Straley,  for  plaintiff  and  appellant. 

Frederick  W.  HinrichSf  for  defendant  and  respon- 
dent. 


J 
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OiBQBRiCH,  J. — This  ax^tion  was  brought  to  require 
the  defendant  to  specificalij  perform  his  contract  for 
the  purchase  of  certain  real  property.  The  trial  of 
the  issues  resulted  in  a  decision  in  favor  of  the  plain* 
tiffy  and  jud^ent  was  entered  directing  that  the 
defendant  accept  a  deed  of  the  premises  in  contro- 
versy; that  he  pay  on  delivery  of  said  deed  the 
balance  of  the  purchase  price  to  be  paid  on  delivery 
thereof,  pursuant  to  the  terms  of  said  contract,  in 
cash,  to  wit,  the  sum  of  $2,675,  and  in  addition  thereto 
the  sum  of  $2,975,  which  would  have  become  due 
under  said  bond  and  mortgage  if  executed  as  provided 
in  said  contract,  making  in  all  a  cash  payment  of 
$5,650,  with  interest  thereon ;  that  upon  the  delivery  of 
the  said  conveyance  he  accept  the  same  and  deliver  to 
the  plaintiff  a  bond  and  mortgage  to  secure  the  bal- 
ance of  the  purchase  price,  the  form  of  said  bond  and 
mortgage  to  be  settled  and  approved  by  one  of  the^ 
Judges  of  this  Court  in  case  the  parties  differ  respect- 
ing it;  and  that  he  pay  all  taxes  and  assessmenta 
against  said  premises  that  may  have  become  liens  there- 
on since  the  25th  day  of  July,  1892,  the  date  the  title 
to  said  premises  should  have  passed.  And  the  judg- 
ment also  provides  that  the  plaintiff  recover  of  the 
defendant  his  costs  and  disbursements,  amounting  ta 
$409.40,  ''and  that  plaintiff  have  execution  there^ 
for." . 

Upon  the  defendant's  alleged  refusal  to  obey  the 
judgment,  the  plaintiff  instituted  these  proceedings  at. 
Special  Term  to  punish  the  defendant  for  a  contempt^ 
and  the  application  was  denied,  ''with  leave  to  renew 
if,  upon  a  proper  demand  with  respect  solely  to  the^ 
acceptance  of  the  deed  and  execution  of  the  bond  and 
mortgage  in  the  judgment  mentioned,  defendant 
refuses  to  perform  as  directed  by  the  judgment  in. 


r—     ■     ', 
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the  particulars/'*  The  moving  papers  failed  to  show 
that  a  deed  and  hond  and  mortgage  were  in  fact 
tendered  ;  but  tender  of  the  deed  and  of  the  bond  and 
mortgage  for  execution  having  been  conceded,  the 
Court  below  held  that  **  the  execution  of  the  bond  and 
mortgage  may  be  enforced  by  attachment,  but  not  the 
payment  of  the  balance  of  the  contract  price,  for 
judgment  therefor  can  be  docketed  and  such  judgment 
can  be  enforced  by  execution."  f 

The  plaintiff  did  not  renew  the  motion,  but  brought 
on  this  appeal. 

The  power  to  punish  a  party  for  a  contempt  for 
the  non-payment  of  a  sum  of  money  ordered  or 
adjudged  by  the  Court  to  be  paid,  has  been  restricted 
by  subdivision  3  of  sec.  14  of  the  Code  of  Civil  Pro- 
cedure to  cases  where  by  law  execution  cannot  be 
awarded  for  the  collection  of  such  sum.  And  the  same 
restriction  has  been  preserved  by  sec.  1241  of  the  Code 
( Jacquin  v.  Jacquin,  36  JSun,  378,  380).  These  restric- 
tions are  not  affected  by  subdivision  4  of  the  latter  sec- 
tion, for  that  permits  the  punishment  for  a  contempt 
only  where  the  judgment  requires  the  payment  of 
money  into  Court  or  to  an  officer  of  the  Court  (Jacquin 
V.  Jacquin,  supra;  People  ex  rel.  Borst  v.  Grant,  41 
Hun,  351,  355).  tt 

The  judgment  entered  in  this  action  being  a  final 
one,  it  is  evident  from  an  examination  of  the  pro- 

*  Where  judgment  required  a  party  to  execute  a  deed  or  an 
aangnment,  it  is  enforceable  bj  proceedings  as  for  contempt. 
HiUiker  v.  Hathorne,  5  Bono.  710 ;  Morris  v.  Walsh,  14  Abb.  887. 

t  The  Court  may,  however,  interpose  in  aid  of  that  process  while 
resistance  is  made  or  threatened  to  the  duty  imposed  upon  the 
Sheriff.    De  Lancey  v.  Piefgrass,  141  N,  Y.  88. 

ft  For  a  note  on  the  power  of  the  Court  to  enforce  and  superintend 
the  proper  execution  of  its  adjudications,  see  25  Abb.  N.  C  268. 

The  exercise  of  the  power  is  discretionary  with  the  court. 
Cochran6*s  Ex'r  v.  IngersoU,  79  N.  Y.  618. 
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visions  of  the  Code  relative  to  proceedings  for  the 
punishment  of  a  contempt,  that  subdivisions  one  and 
two  of  sec.  1241  alone  apply  to  the  case  at  bar,  sub- 
division three  of  the  same  section  relating  exclusively 
to  an  interlocutory  judgment,  and  subdivision  four,  as 
before  shown,  relating  to  judgments  for  the  payment 
of  money  into  Court,  or  to  an  officer  of  the  Court. 

As  the  directions  contained  in  the  judgment  for 
the  payment  of  moneys  arejiot  ^'  mandates"  (Jacquin 
V.  Jacquin,  supra),  the  provisions  of  subdivision  three 
of  section  14  of  the  Code  (supra)^  therefore,  have 
no  application. 

In  either  of  the  following  cases  a  judgment  may 
be  enforced /by  contempt  proceedings : 

^^  1.  Where  the  judgment  is  final,  and  cannot  be 
enforced  by  execution,  as  prescribed  in  the  last  section. 

'^  2.  Where  the  judgment  is  final,  and  part  of  it 
cannot  be  enforced  by  execution,  as  prescribed  in  the 
last  section ;  in  which  case  the  part  or  parts  which 
cannot  be  so  enforced  as  prescribed  in  this  section " 
*    •    ♦    {Code  of  Civ.  Pro.  sec.  1241).* 

Section  1240  prescribes  :  ^'  In  either  of  the  following 
cases  a  final  judgment  may  be  enforced  by  execution : 

"  1.  Where  it  is  for  a  sum  of  money  in  favor  of 
either  party,  or  directs  the  payment  of  a  sum  of 
money. 

"2.  Where  it  is  in  favor  of  the  plaintiff,  in  an 
action  of  ejectment,  or  for  dower. 

'^3.  In  an  action  to  recover  a  chattel  where  it 
awards  a  chattel  to  either  party." 

The  result  of  a  careful  examination  of  the  authori- 


*  The  effect  of  sections  1240, 134 1 ,  is  to  render  any  other  process  or 
**  direction  "  for  the  enforcement  of  a  judgment  for  the  payment  of 
money,  except  an  execution,  iUegal.  People  ex  rd,  v.  Riley,  25  Hun, 
IJ87. 
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ties  in  relation  to  this  subject  is  that  we  are  convinced 
it  has  become  well  established  by  the  frequent  decis- 
ions in  the  courts  of  the  State  that  punishment  as  for  a 
contempt  cannot  be  inflicted  for  disobeymg  a  final 
judgment  in  cases  where  an  execution  can  issue. 

,  Plaintiff's  counsel  insists  that  an  execution  could 
not  be  issued  upon  the  direction  contained  in  the 
judgment  as  to  the  payment  of  taxes  and  assessments. 
This  objection  is,  howeyer,  merely  as  to  form  and  not 
substance.  If  there  be  any  def  ect,  the  same  may  be 
cured  by  amendment.  The  amount  of  the  taxes  and 
assessments  have  been  fixed  and  could  have  been 
ascertained  upon  inquiry  at  the  proper  office,  and  by 
his  failure  to  insert  the  same  in  the  judgment  the  plain- 
tiff acquired  no  right  to  punish  the  defendant  for  a 
contempt  (Myers  v.  Becker,  95  N.  F.  486).  But  the 
direction  referred  to  is,  in  our  opinion^  siifficient,  if 
not  for  the  purpose  of  issuing  an  execution,  then,  at 
least,  to  defeat  the  present  application  in  respect 
thereto  (Matter  of  Hess,  48  Hun^  586).  In  the  case  last 
cited  the  order  directed  the  payment  of  a  certain  sum 
of  money,  also  '^  the  fees  of  the  referee  and  stenogra- 
pher and  such  other  disbursements  as  have  been  made 
or  necessarily  incurred  in  said  accounting  to  be  taxed 
by  the  clerk  on  notice,  and  also  the  interest  on  the  sum 
awarded " ;  and  the  Court  held  that  the  order  was 
capable  of  enforcement  by  execution  under  section 
1240  of  the  Code,  and  that  punishment  as  for  a  con- 
tempt could  not  be  inflicted  for  disobedience  of  the 
cause. 

As  the  directions  contained  in  the  judgment  for 
the  payment  of  the  moneys  were  capable  of  enforce- 
ment by  execution,  and  as  the  willingness  of  the 
defendant  to  comply  with  the  remaining  provisions  of 
the  judgment  has  not  been  questioned  upon  this  ap- 
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peal,  it  is  apparent  that  the  order  appealed  from  was 
proper. 

Plaintiff 's  counsel  insists  ^^that  the  execution  of 
the  deed,  the  bond  and  mortgage,  the  payment  of  the 
balance  of  the  purchase  price  and  the  payment  of 
the  taxes  are  indivisible  acts  constituted  together 
^  specific  performance '  of  the  judgment  and  cannot  be 
separated  for  the  purpose  of  defeating  this  applica* 
tion  " ;  but  this  contention  is  effectually  answered  by 
the  provisions  of  subdivision  two  of  section  1241  of 
the  Code,  above  cited,  which  expressly  authorize  such 
a  separation  to  be  made,  and  the  right  to  do  so  was 
distinctly  recognized  in  People  ex  rel,  Borst  v.  Grant 
(supra),  in  which  the  complaint  alleged  that  the 
defendant  had  obtained  from  the  plaintiff  by  means  of 
false  and  fratrdulent  representations  her  promissory 
note  for  $100,  and  also  the  sum  of  $300  as  a  deposit  to 
secure  the  payment  of  the  rent  reserved  by  a  lease  men- 
tioned in  the  complaint.  The  judgment  directed  the 
return  and  cancellation  of  the  note  and  for  the  return 
of  said  sum  of  $300,  and  also  for  damages  to  the 
amount  of  $4,468.71.  Upon  his  failure  to  comply  with 
the  provisions  of  the  judgment,  the  defendant  was  ad- 
judged guilty  of  contempt,  a  fine  being  imposed  on  him 
and  directions  were  given  for  his  imprisonment  until 
the  delivery  and  cancellation  of  the  note  for  $100  by 
him,  and  until  he  should  pay  said  sum  of  $300.  Upon 
appeal  to  the  Supreme  Hllourt,  First  Department,  it 
was  held  that  the  failure  of  the  defendant  to  comply 
with  the  direction  to  pay  over  the  $300  to  the  plaintiff 
did  not  justify  his  punishment  as  for  a  contempt,  as 
the  judgment  therefor  could  be  enforced  by  an  execu- 
tion issued  thereon,  and  that  as  to  his  failure  to  deliver 
up  the  note  for  cancellation  his  imprisonment  to  that 
extent  was  legally  directed.    And  this  brings  up  the 
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I>oint  so  strongly  urged  by  the  plaintiff  in  the  court 
beloWy  ^'  that  unless  plaintiff  can  have  attachment  for 
refusal  to  pay  the  money  directed  to  be  paid  by  the 
judgment  he  may  lose  it,  because  defendant  may 
accept  the  deed,  give  the  mortgage,  and,  after  refus- 
ing to  pay  the  cash  balance,  dispose  of  the  property 
and  leave  the  plaintiff  remediless "  ;  but  the  learned 
Chief  Judge  said  in  this  connection  :  **  This  fear  is 
groundless  ;  the  plaintiff  dockets  his  judgment  for  the 
money  and  it  becomes  a  lien  upon  the  property  as 
soon  as  the  deed  is  delivered  and  the  title  exists  in 
defendant." 

This  exposition  of  the  law,  as  it  exists,  as  to  the 
remedies  of  the  plaintiff  in  the  case,  appears  to  us  to  be 
correct.  If  the  remedies  provided  for  by  the  provisions 
of  the  Code  of  Civil  Procedure  are  not  sufficient  the 
Legislature  should  be  appealed  to  for  the  remedy,  as 
the  Courts  can  only  apply  the  laws  as  made  by  it,  and 
not  make  them. 

For  these  reasons  the  order  appealed  from  shotdd 
be  affirmed,  with  costs. 

BooKSTAVEB,  P.  J.,  and  Bischoff,  Jr.,  J.,  concur. 
Order  affirmed,  with  costs. 
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DAVID  BOYD,  as  Administrator,  Etc.,  Plaintiff 
AND  Appellant,  v.  ROBERT  BOYD,  Defend- 
ant AND  Respondent. 

New  York  Court  of  Common  Pleas,  General  Term, 

February,  1895. 

§997. 

Motion  for  a  new  trial--mu9t  be  made  on  a  ea$e  prepared  and 

Mettled. 

Where  a  motion  for  a  new  trial  is  based  upon  the  ground  of  newly 
discovered  evidence,  a  case  must*  be  made,  settled,  and  signed 
by  the  Judge  or  referee  before  whom  the  action  was  tried,  and 
the  motion  will  not^be  heard  upon  affidavits  only. 

The  provisions  of  §  997  of  the  Code  of  Civil  Procedure  are  imperative 
and  prescribe  that  a  case  must  be  made,  settled,  and  signed  by 
the  Judge,  in  conformity  with  the  General  Rules  of  Practice, 
and  such  requirement  will  not  be  departed  from  except  in  a  case 
where  the  motion  is  heard  without  objection  upon  the  pleadings 
in  the  action,  and  the  affidavits  of  the  parties  relating  to  the 
history  of  the  trial. 

Russell  V.  Randell(12d  N.  F..438,  439),  approved. 

(Decided  February,  1895.) 

Appeal  by  the  plaintiff  from  an  order  of  the 
General  Term  of  the  N.  Y.  City  Court,  affirming  an 
ordeft  of  the  Special  Term,  granting  a  new  trial  to 
the  defendant  on  the  ground  of  newly  discovered  evi- 
dence. 

This  action  was  brought  upon  a  judgment.  The 
defense  was  payment  and  the  action  resulted  in  a  di- 
rection by  the  Court  at  Trial  Term  of  a  verdict  in  favor 
of  the  plaintiff.  Thereafter  the  defendant  moved  at 
Special  Term,  before  the  same  Judge  who  had  pre- 
sided at  the  trial,  for  a  new  trial  on  newly  discovered 
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evideDce,  which  motion  was  granted,  and  upon  appeal 
to  the  General  Term  of  the  City  Court,  the  order 
entered  thereon  was  affirmed,  from  which  order  of 
affirmance  the  plaintiff  has  appealed. 

All  further  material  facts  are  stated  in  the  opinion. 

Edward  W.  8.  Johnson^  for  plaintiff  and  appellant. 
Henry  Daily ^  Jr.,  for  defendant  and  respondent. 

GiBGERiCH,  J. — The  reversal  of  the  order  appealed 
from  is  sought  solely  on  the  ground  that  the  Court 
below  had  no  authority  to  make  the  same.  Under 
these  circumstances  we  think  the  order  should  be 
reviewed  in  this  Court  (Russell  v.  Randell,  123  N.  F. 
436,  438). 

It  is  urged  by  the  appellant  that  the  Court  below 
had  no  power  to  entertain  the  motion,  because  it  was 
not  made  upon  a  case  proposed  and  settled.  * 

The  rule  must  be  regarded  as  well  settled  that  where 
a  motion  for  a  new  trial  is  based  upon  the  ground  of 
newly  discovered  evidence,  a  case  must  be  made,  and 
the  motion  will  not  be  heard  upon  affidavits  only 
{Code  of  Civ.  Pro.  §  997  ;  Anonymous,  7  Wend.  331 ; 
Sproul  V.  T.  R.  F.  Ins.  Co.,  1  Lans.  71 ;  Leary  v. 
Roberts,  8  Abb.  Pr.  316 ;  Warner  i\  W.  T.  Co.,  5 
Eobt  499  ;  Russell  v.  Randell,  30  N.  Y.  St.  Rep.  452 ; 
123  N.  Y.  436;  Michel  v.  Colegrove,  46  Id.  8y9  ;  Holmes 
V.  Evans,  37  Id.  369 ;  Thayer  MTg  Co.  v.  Steinan, 
58  How.  Pr.  123  ;  Bantleon  v,  Meiner,  81  JHwn,  162, 
2  Rimisey's  Pr.  413  ;  Baylies  on  N.  T.  &  App.  524). 

Section  997  of  the  Code  provides  that  where  a 
party  intends  to  move  for  a  new  trial  of  an  issue  of 
fact,  "he  must  except  as  otherwise  prescribed  by 
law,  make  a  case,  and  procure  the  same  to  be  settled 
and  signed  by  the  Judge  or  referee  by  or  before  whom 
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the  action  was  tried  as  prescribed  in  the  General 
Rules  of  Practice.*'  We  have  not  been  referred  to 
nor  are  we  aware  of  any  other  provision  of  law,  and 
we  therefore  conclude  that  the  above  are  the  only 
ones  which  apply  to  the  question  under  consideration. 

These  statutory  provisions  are  declaratory  of  the 
practice  as  it  existed  before  either  Code  went  into 
effect ;  and  it  was  held  in  Bantleon  v.  Meiner  (supra) 
that  they  are  imperative,  and  that  there  was  no  pro- 
vision of  law  which  relieved  a  motion  of  this  character 
from  the  operation  of  these  provisions  of  the  Code» 
unless,  as  was  the  case  in  Russell  v.  Randell  (supra), 
the  motion  was  heard  without  objection  upon  the 
pleadings  in  the  action  and  the  aflSdavits  of  the  parties 
relating  to  the  history  of  the  trial.     ^ 

In  the  case  before  us  the  appellant  at  the  very 
outset  took  the  same  position  as  contended  for  by  him 
vpon  this  appeal,  and  maintained  it  throughout  the 
entire  proceeding  in  the  Court  below ;  and  when  the 
motion  c€une  on  for  hearing  he  filed  an  affidavit  pro- 
testing against  the  hearing  of  the  motion  on  the 
ground,  among  others,  that  it  was  not  made  upon  a 
case  prepared  and  settled  in  conformity  with  the  pro- 
visions of  section  997  of  the  Code. 

It  thus  clearly  appears  that  the  appellant,  at  all 
times,  insisted  upon  his  legal  rights,  which  he  did  not, 
in  our  opinion,  waive,  for  the  reason  assigned  by  the 
General  Term  of  the  Court  below  upon  affirming  the 
order,  viz. :  That  the  appellant  did  not  dispute  and  the 
Judge  who  tried  the  cause  asserted  the  correctness  of 
the  transcript  of  the  entire  evidence  and  proceedings 
taken  at  the  trial,  which  formed  part  of  the  motion 
papers,  this  being  deemed  ''a  sufficient  settlement 
under  the  peculiar  circumstances  of  the  case." 

There  is  no  suggestion  here  that  a  case  was  made. 
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and  was  settled  and  signed  by  the  trial  Judge  in  con- 
formity with  the  General  Rules  of  Practice  (in  fact 
there  was  no  signature  at  all  of  the  trial  Judge);  nor 
that  the  appellant  consented  to  a  settlement  of  a  case; 
nor  that  the  appellant  consented  to  have  the  motion 
heard  upon  the  papers  which  were  read  in  support  of 
the  motion. 

In  the  absence  of  either  of  these  elements  we  con- 
clude,  in  the  light  of  the  above  cited  provisions  of  the 
Code^  the  General  Rules  of  Practice  (rules  32-34)  and 
the  decisions  construing  the  same,  that  the  Court 
below  had  no  authority  to  entertain  the  motion,  and 
hence  the  order  was  unauthorized. 

In  arriving  at  this  conclusion  we  deem  it  meet 
and  proper  to  state  that  we  have  not  overlooked  the 
dictum  in  Russell  v.  Randell  (123  N.  Y.  438,  439),  that 
the  necessity  for  a  history  of  the  proceedings  must 
appear  to  the  Court ;  but  that  we  base  our  decision 
solely  upon  the  requirements  of  section  997  of  the  Code, 
which,  in  our  opinion,  alone  govern  applications  for  a 
new  trial  upon  newly  discovered  evidence. 

There  were  other  points  urged  by  the  appellant, 
but  in  view  of  the  opinion  above  expressed  we  are 
dispensed  from  a  consideration  of  the  same. 

For  these  reasons  the  order  appealed  from  should 
be  reversed,  with  costs,  but  with  leave  to  renew  upon 
payment  of  the  costs  of  both  appeals. 

Order  reversed  with  leave  to  renew  upon  pay- 
ment of  the  costs  of  both  appeals. 

BooKSTAVEB,  P.  J.,  and  Bischoff,  Jr.  J.,  concur. 
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LADENBURG  v,  COMMERCIAL  BANK  OF  NEW- 

POUNDLAND. 

SupREMB  Court,  Spbcial  Term,  N.  Y.  County. 

Fbbruabt,  1895. 

§1780. 

Attaehment  again$t  foreign  earporation^-affidavit  netting  upjuri^-^ 
dictional  faeU  may  he  filed  nunc  pro  tunc. 

Section  1780  of  the  Code  of  Civil  Procedure  prescribea  that,  in  order 
to  justify  the  issuing  of  an  attachment  against  a  foreign  cor- 
poration, it  must  affirmatively  appear  that  the  plaintiff  is  either 
a  resident  of  this  State,  or  if  a  non-resident,  that  the  action  is 
brought  to  recover  damages  for  a  breach  of  a  contract  made 
within  this  State,  or  that  the  action  related  to  property  within 
this  State,  or  that  the  cause  of  action  arose  within  this  State ; 
and  where  any  of  the  facts  so  required  do  not  appear,  the  attach- 
ment is  therefore  irregular,  and  will  be  vacated  upon  motion. 

Where,  however,  the  jurisdictional  facts  exist,  but,  through 
inadvertence,  one  of  them  is  omitted  in  the  affidavits,  which  is 
necessary  to  bring  the  case  within  section  1780  of  the  Code  of 
Civil  Procedure,  the  Court  has  the  power  to  permit  an  affidavit, 
setting  forth  such  fact,  to  be  filed  nunc  pro  tunc^  as  of  the  date 
of  the  granting  of  the  attachment. 

{Decided  February,  1895.) 

Motion  hj  defendant  to  vacate  an  attachment. 
Mapes  &  Kelly,  for  the  plaintiff. 

Steinhardt  &  Goldman,  for  the  defendant. 

Ingraham,  J. — The  General  Term  of  this  Court  has 
decided  in  a  number  of  cases  that  in  order  to  justify 
the  issuing  of  an  attachment  against  a  foreign  corpo- 
ration it  must  affirmatively  appear  that  the  plaintiff" 
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is  either  a  resident  of  this  State,  or  if  a  non-resident, 
that  the  action  is  brought  to  recover  damages  for  a 
breach  of  a  contract  made  within  this  State,  or  that  the 
action  related  to  property  within  this  State,  or  that 
the  cause  of  action  arose  within  this  State,  to  comply 
with  section  1780  of  the  Code  of  Civil  Procedure ;  and 
that  where  any  of  the  facts,  as  required  by  section 
1780  of  the  Code  did  not  appear,  the  attachment  was. 
therefore  irregular  and  would  be  vacated  upon  motion 
(see  Smith  v.  Union  Milk  Co.,  70  Hun,  348 ;  Talcott  v. 
Am.  Cred.  Indemnity  Co.,  81  Hun,  577).  This  rule 
having  become  thus  settled  in  this  Department,  what- 
ever my  individual  opinion  may  be,  I  do  not  feel  at 
liberty  to  disregard  it.  I  am  aware  that  a  serious 
question  has  been  presented  as  to  the  power  of  the 
Legislature  to  restrict  the  jurisdiction  of  the  Supreme 
Court,  and  that  doubt  is  well  expressed  by  Mr.  Justice 
Parker  in  his  opinion  delivered  at  the  Qeneral  Term 
in  Selser  Brothers  v.  Potter  Produce  Co.  (77  Hun,  315). 
Subsequent  to  the  decision  of  that  case,  however,  Tal- 
cott V.  Am.  Cred.  Indemnity  Co.  {supra)  reaffirmed 
the  rule  before  established.  In  Robinson  v.  Oceanic 
Steam  Navigation  Co.  (112  N,  F.,  322,  323)  the  Court 
of  Appeals  appears  to  have  held  that  an  action  by  a 
non-resident  plaintiff  against  a  foreign  corporation 
can  be  maintained  only  in  the  cases  specified.*  The 
attention  of  the  Court,  however,  was  not  called  to  the 
limitation  of  the  power  of  the  Legislature  to  restrict 
the  jurisdiction  of  the  Supreme  Court  in  cases  over 
which  it  had  jurisdiction  prior  to  the  adoption  of  the 
Constitution.    If  the  Legislature  had  power  thus  to 

*  At  common  law  and  before  the  statutes  of  this  State  on  the 
■abject,  a  foreign  corporation  could  not  be  sued  in  any  case  in  the 
Courts  of  this  State,  unless*  it  saw  fit  to  voluntarily  appear  in  ttie 
action.    Hann  v.  Bamegat,  and  L.  B.  Imp.  Co. ,  7  Civ,  Pro»  R,  232. 
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restrict  the  jurisdiction  of  the  Supreme  Court  over 
actions  against  foreign  corporations,  I  can  see  no  rea- 
son why  it  would  not  have  power  to  restrict  such  juris- 
diction over  domestic  corporations,  or  any  other  actions 
against  individual  defendants,  and  thus  seriously 
restrict  the  jurisdiction  of  the  Supreme  Court ;  while 
over  actions  in  the  Superior  City  Courts  it  has  been 
expressly  held  that  the  Legislature  had  no  power  to 
restrict  their  jurisdiction  (Popfin^er  v.  Yutte,  102 
N.  Y,  39).  I  should  hardly  feel  at  liberty,  however,  in 
view  of  the  former  decision  of  the  General  Term  of  this 
Court  and  of  the  Court  of  Appeals,  to  hold  this  provision 
of  the  Code  unconstitutional.  The  question  was  also 
presented  on  this  motion  as  to  the  power  of  the  Court 
to  allow  a  person  obtaining  an  attachment,  which  the 
Justice  ^hould  not  have  granted  because  of  a  failure 
to  allege  the  facts  of  the  residence  of  the  plaintiff,  to 
file  an  affidavit  nunc  pro  tunc  setting  up  such  fact..  In 
the  case  of  Adler  v.  Order  Am.  Frat.  Circle  of  Balti- 
more (22  Civ,  Pro.  Rep,  337),  on  a  motion  to  vacate 
an  injunction,  I  expressed  the  opinion  that  this  failure 
to  state  the  facts  was  jurisdictional  and  could  not  be 
cured  by  amendment.*  The  question  was  not  directly 
presented  there  as  to  whether  the  Court  would  have 
power  to  allow  an  affidavit  setting  up  a  fact  that  ex- 
isted and  which  would  give  the  Court  jurisdiction 
over  the  subject  matter  of  the  action  to  be  filed  mine 
pro  tunc  as  of  the  date  of  the  granting  of  the  attach- 
ment. The  claim  of  the  moving  party  here  is  that,  as 
it  did  not  appear  that  the  Court  had  jurisdiction  of  the 
cause  or  of  the  subject  matter  of  the  action,  the  at- 
tachment was  improperly  granted  ;  and  that  is  be- 
cause of  the  provision  of  section  1780  of  the  Code, 


Centra,  see  Gumey  v.  Grand  Trunk  Ry.  Co.,  13  St.  Rep,  645. 
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which  provides  that  the  Courts  of  this  State  shall  have 
jurisdiction  as  against  foreign  corporations  only  in 
the  cases  specified  in  the  section.  If  the  facts  existed 
which  brought  the  case  within  one  of  those  mentioned 
in  the  section,  then  the  Court  has  jurisdiction  over 
the  subject  matter  of  the  action,  and  therefore  has 
jurisdiction  to  issue  the  attachment.  No  section  of  the 
Code  provides  that  to  justify  a  Judge  in  granting  an 
attachment  the  facts  showing  jurisdiction  should  be 
presented  to  him,  and  the  general  rule  of  law  ap- 
plies, that  the  jurisdiction  of  a  superior  Court  must 
always  be  presumed.  Where,  therefore,  the  facts  ex- 
isted which  gave  the  Court  jurisdiction  of  the  subject 
matter  of  the  action,  and  where  a  cause  of  action  was 
stated  in  the  affidavits,  but  through  inadvertence 
It  fact  was  omitted  which  would  show  that  the  case 
was  one  of  those  mentioned  in  section  1780  of  the 
Code,  and  when,  as  a  fact,  the  Court  did  have  juris- 
diction of  the  subject  matter  of  the  action,  I  can  see 
no  reason  why  the  Court  has  not  the  power  to  allow 
an  affidavit  setting  forth  that  fact  to  be  filed  nunc 
pro  tunc  as  of  the  date  of  the  granting  of  the  attach* 
ment  And  if  the  plaintiff  here  presents  such  an 
affidavit  showing  that  the  jurisdictional  facts  existed 
when  the  action  was  commenced,  I  will  allow  it  to  be 
filed  nunc  pro  tunc  as  part  of  this  motion.  In  case 
such  an  affidavit  be  filed  the  motion  will  be  denied ; 
if  no  such  affidavit  be  filed,  then  the  motion  will  be 
granted.  In  either  case  I  will  grant  a  stay  of  all  pro- 
ceedings pending  an  appeaL 
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ADAM  P.  DIENBT,  et  al  v.  WILLIAM  H,  McCAF- 

FREY,  et  al. 

ITbw  Yobk  Court  of  Common  Plbas^  Spboial  Tsbm, 

Fbbbuart,  1895. 

§66. 
Attorney*  8  lien-^ereditor  in  9upplementary  proeeeding. 

An  attorney's  lien  on  a  judgment  for  his  costs  and  compensation, 
though  without  notice,  prevails  over  the  lien  of  the  creditor  in  a 
supplementary  proceeding  against  the  party  recovering  the 
judgment. 

iPedded  Fd>ruary,  1895.) 

Motion  by  defendants'  attorney  to  vacate  an  order 
requiring  a  third  party  to  pay  over  to  plaintiffs  the 
amount  of  a  judgment  held  against  him  by  defendant. 

The  facts,  so  far  as  they  affect  the  decision,  are 
stated  in  the  opinion. 

* 

James  Kearney,  for  the  motion. 

J,  Homer  Hildreth,  opposed. 

Pryoe,  J. — An  attorney's  lien  on  a  judgment  for 
his  costs  and  compensation,  though  without  notice, 
prevails  over  the  lien  of  the  creditor  in  a  supplementary 
proceeding  against  the  party  recovering  the  judgment. 
Upon  the  examination  of  a  third  party  in  a  supple- 
mentary proceeding,  it  was  discovered  that  the  exe- 
cution debtor  held  a  judgment  against  him,  and  there- 
upon  an  order  was  entered    requiring   him  to  pay 
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the  judgment  in  satisfaction  of  the  execution  creditor. 
The  attorney  who  procured  the  judgment  now  inter- 
venes with  a  motion  to  vacate  that  order  and  to  pro- 
tect  his  lien.  The  judgment  against  the  third  party 
is  of  course  available  only  to  the  extent  of  the  exe- 
cution debtor's  interest  in  it.  The  attorney  has  a 
lien  on  the  judgment  for  the  amount  of  his  costs  and 
compensation  (Washburn  v.  Mott,  12  Suppl.  Ill; 
Guliano  v.  Whitenback,  62  N.  Y.  St  Rep.  84 ;  Lee  v. 
Oil  Co.,  126  N.  T.  679 ;  Albert  Co.  v.  Van  Orden,  64 
How.  Pr.  79.)  Kotice  of  the  lien  is  not  necessary  to 
its  efficacy,  (Keeler  v.  Xeeler,  51  Hun,  505;  Guliano 
V.  Whitenback,  supra.;  Washburn  v.  Mott,  supra.*) 
The  motion  is  granted  with  costs,  but  finding  in 
the  papers  no  proof  of  the  amount  of  the  attorney's 
compensation,  it  must  be  ascertained  upon  a  reference. 
<1  Bliss"  Code,  p.  77.) 


ESTATE  OF  WILSON  G.  HUNT. 
Surbogatb's  Court,  New  York  County, 

FBBftlUARY,  1895. 
§2746,    2838,    2840. 

AndUary  guardian — no  additional  bond. 

lYhere  ancillary  letton  aie  granted  to  the  duly  appointed  general 
guardian  of  an  infant,  who  has  given  the  security  described  in 
subdivision  one  of  section  2888  of  the  Code  of  Civil  Procedure, 

*  Also  Lewis  v.  Day,  10  Weekly  Dig.  49.  Assignment  of  the 
judgment  does  not  deprive  the  attorney  of  his  lien.  The  assignees 
are  Dut  on  inauiry  by  the  fact  that  the  attorney's  name  appears  upon 
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such  ancillary  guardian  is  authorized  to  demand  and  receiye  tlie 
personal  property  of  his  ward  and  remove  it  from  the  State^ 
without  giving  any  additional  bond  therefor. 
Under  section  2840  of  the  Code  of  Civil  Procedure,  ancillary  letten, 
if  granted,  shall  be  issued  without  security,  and  the  receipt  of 
the  ancillary  guardian  shall  be  a  full  protection  to  the  executoE* 
in  paying  over  to  him  the  legacies  in  question. 

(Deeided  February,  1896.) 

Application  by  ancillary  guardian  of  infants  for 
an  order  requiring  the  executors  of  an  estate  to  pay 
over  to  him  certain  legacies  due  tb  said  infants. 

Facts>  so  far  as  material,  are  stated  in  the  opinion. 

PaYsonSy  Shepard,  &  Ogden,  attorneys  for  ancil- 
lary guardian. 

Arnold,  S. — ^Applications  are  made  by  the  guard- 
ian of  certain  infants  to  whom  ancillary  letters  have 
been  granted  by  this  Court  for  the  payment  to  it  of 
legacies  given  by  the  will  of  Wilson  G.  Hunt  to  said 
wards.  There  is  no  opposition  made  further  than 
that  the  executors  claim  that  it  is  doubtful  whether 
they  can  safely  make  such  payments  until  or  unless 
the  ancillary  guardian  gives  ^a  bond  similar  to  that 
required  under  like  circumstances  from  a  domestic 
guardian  under  section  2746  of  the  Code.  The  ancil- 
lary letters  were  granted  upon  proof,  among  other 
things,  that  the  applicant  for  same  was  the  duly 
appointed  general  guardian  of  the  minors,  and  had 
given  the  security  described  in  subdivision  1  of  section 
2838. 


the  judgment  and  its  docket,  and  no  actual  notice  of  the  lien  to 
them  is  necessary.  Marvin  v.  Mavin,  46  St,  Be^.  259 ;  S.  C,  22 
Civ.  Pro,  R,  274. 
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It  is  to  be  assumed  that  such  security  was  directed 
and  given  for  the  whole  of  the  infants'  estates,  in- 
cluding the  legacies  in  question.  While  under  the 
like  conditions  a  domestic  guardian  would  have  to 
give  an  additional  bond,  it  does  not  follow  that  the 
ancillary  guardian  must  do  so,  and  unless  there  is 
some  express  or  implied  requirement  of  law  calling 
therefor,  it  should  not  be  required  of  it.  I  do  not 
find  any  such  requirement,  but  on  the  contrary 
section  2840,  Code,  expressly  provides  that  ancillary 
letters,  if  granted,  shall  be  issued  without  security 
and  the  ancillary  guardian  shall  thereupon  be  autho- 
rized to  demand  and  receive  the  personal  property  of 
the  ward  and  may  remove  same  from  the  State.  The 
receipt  of  the  ancillary  guardian  in  this  case  will  be  a 
full  protection  to  the  executors  in  paying  over  to  it 
the  legacies  here  in  question. 

Application  granted  :  submit  order.* 


ESTATE  OF  WILLIAM  GEE. 

Surrogate's  Court,  New  York  County, 

February,  1895. 

§g  2539,  2540. 

Examination  of  sick  or  infirm  wihiess,  without  thecounty,  by  referee. 

Under  sections  2539,  2540,  of  the  Code  of  Civil  Procedure,  the  Surro- 
gate may  order  the  deposition  of  a  sick  or  infirm  witness  in  an- 
other county  to  be  taken  before  a  referee,  provided  that  such 
witness  be  not  **  a  subscribing  witness  to  the  will." 


♦Decree  subsequently  amended  on  motion  before  Fitzgerald,  S., 
to  provide  for  the  payment  of  the  transfer  tax  on  legacies.    See 
JV.  F.  Law  Journal  of  Feb.  13,  1895. 


242  CIVIL  PROCEDURE  REPORTS. 

Eetate  of  William  Gee. 

Though  ordinarily  the  transmission  of  the  will  to  the  referee  for  use 
on  the  examination  will  not  be  allowed ;  still  where  the  con- 
flicting interests  in  the  estate  are  fairly  represented,  the  executor 
disinterested,  and  all  parties,  including  the  special  guardian 
unanimous  for  the  granting  of  the  application,  the  order  will 
not  be  refused. 

In  re  McCoskey  (10  Civ,  Pro,  R,  178)  approved  and  followed. 

{Decided  February,  1896.) 

Application  by  proponent  of  a  will  for  an  order 
directing  the  examination  of  a  sick  and  infirm  witness 
without  the  county,  to  be  taken  before  a  referee. 

Edward  8.  Clinch,  attorney  for  the  proponent. 

Arnold,  S. — This  is  an  application  on  the  part  of 
proponent  for  an  order  directing  the  examination  of  a 
witness  residing  in  Greene  County,  in  this  State,  to  be 
taken  before  a  referee  in  such  county.  I  entertain  no 
doubt  of  the  power  of  the  surrogate  to  make  such 
order.  Section  2539  of  the  Code  prescribes  the  prac- 
tice where  a  witness  who  is  aged,  sick  or  infirm  cannot 
attend  before  the  surrogate  in  whose  county  the  pro- 
ceeding is  pending.  Section  25^  provides  for  cases 
where  the  disabled  witness  is  in  another  county,  and 
this  not  being  an  application  for  ''  the  examination 
of  a  subscribing  witness  to  a  will "  comes  within  the 
category  of  " other  cases"  in  which  a  referee  may  be 
appointed.  The  decision  in  re  McCoskey  (10  Civ.  Pro. 
R.  178),  is  not  only  not  in  conflict  with  this  view  of 
the  subject  but  entirely  in  harmony  with  it.  The 
affidavit  presented  is  not  very  explicit  as  to  the  ma- 
teriality of  the  evidence  expected  to  be  elicited  from 
the  witness,  but  having  supplemented  it  by  an  ex- 
amination of  the  testimony  of  the  subscribing  wit- 
nesses, who  fail  to  prove  the  execution  of  the  will, 
there  is  enough  to  satisfy  me  that  the  testimony  now 
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sought  may  be  material.  The  provision  with  respect 
to  the  transmission  of  the  will  to  the  referee  for  use 
on  the  examination  should  not  ordinarily  be  granted, 
but  as  the  conflicting  interests  in  this  estate  seem  to 
be  fairly  represented,  assuming  the  executor  to  be,  so 
far  as  the  papers  and  proceedings  indicate,  entirely 
disinterested,  and  all  the  attorneys  as  well  as  the 
special  guardian  not  only  consent  to  but  urge  the 
granting  of  the  application,  that  provision  may  re- 
main with  a  slight  amendment. 
Order  as  amended  signed. 


BURRELL  V.  DO  SIM,  et  al 

New  York  Coubt  of  Common  Plbas,  General  Term, 

January,  1895. 

§  2244. 
Counterdaim-^n  summary  proceedingM, 

The  provisions  of  section  1^244  of  the  Code  of  Civil  Procedure, 
permitting  the  interposition  of  a  counterclaim  in  summary  pro* 
oeedings,  *'  in  like  manner  as  though  the  claim  for  rent  in  such 
proceeding  was  the  subject  of  an  action/'  do  not  extend  to  a 
claim  by  the  tenant  for  damages  sustained  by  reason  of  a  con- 
version of  chattels  by  his  landlord. 

{Decided  January  7,  1895.) 

Appeal  by  defendants  Do  Sim,  Yuen  Yun,  and 
Jim  Kam,  from  a  judgment  of  the  Second  District 
Court  in  summary  proceedings,  in  favor  of  plaintiff. 

Oeorge  W.  Olaze^  for  defendants  and  appellants. 

Oeorge  W.  StevenSy  for  plaintiff  and  respondent. 

BiscHOFF,  J, — In  a  summary  proceeding  for  the 
possession  of  leased  premises  the  tenants  (defendants) 
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set  up  a  counterclaim  for  damages  sustained  by  reason 
of  the  plaintiff's  having  unlawfully  retained  and  with- 
held certain  furniture  and  food  stuffs  belonging  to  the 
defendants,  and  found  upon  the  demised  premises; 
the  latter  property  being  claimed  to  have  been  rendered 
valueless  by  reason  of  its  perishable  character.  This 
counterclaim  was  dismissed  at  the  trial  upon  the  plain- 
tiff's motion,  and,  although  the  appellants'  counsel  took 
no  exception  to  the  ruling,  it  is  urged  that  error  is  in 
some  manner  presented.  Waiving  the  point  that  an 
exception  should  have  been  taken,  the  ruling  is  found 
to  be  clearly  right.  Section  2244  of  the  Code  of  Civil 
Procedure  (Amended  Laws  1893,  c.  705)  permits  the 
interposition  of  a  counterclaim  in  summary  proceed- 
ings, but  it  is  thereby  provided  that  "  such  counter- 
claims may  be  set  up  and  established  in  like  manner 
as  though  the  claim  for  rent  in  such  proceeding  was 
the  subject  of  an  action."*  It  is  not  to  be  gathered 
from  this  section  that  a  counterclaim  of  every  con- 
ceivable variety  may  be  set  up  in  these  proceedings, 
in  view  of  the  latter  provision,  which  clearly  appears 
to  be  explanatory  of  its  scope.  The  counterclaim  here 
interposed  was  set  forth  strictly  as  a  claim  for  damages 
by  reason  of  a  conversion  of  the  chattels,  and,  viewing 
the  proceeding  as  an  action  of  which  the  claim  for  rent 
was  the  subject,  such  counterclaim  was  properly  dis- 
missed. M'Kensie  v.  Farrell,  4  Bosw.  192-202 ;  Drake 
V.  Cockroft,  4  E.  D.  Smith,  34 ;  Romaine  v.  Brewster 
{Com.  PL  N.  Y.)  30  N.  Y.  Supp.  948;  Finkelmeier  v. 


*  Before  the  amendment  of  1893,  the  answer  was  limited  to 
denials  :  there  was  no  authority  for  affirmative  allegations.  Becker 
V,  Church,  5  St,  Rep,  97,  S.  C.  42  Hun,  258. 

Nor  could  a  counterclaim  be  pleaded.  Barnum  v.  Fitzpatrick, 
46  8t  Rep,  891 ;  Durant  L.  Imp.  Co.  v.  East  Riv.  £1.  Ca,  28  Civ. 
Pro,  R.  29. 
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Bates,  48  N.  Y.  Super.  Ct.   433,  441 ;  Mayor,  etc.,  v. 
Parker  Vein  Steamship  Co.,  12  Ahh.  Pr.  300,  303. 

It  is  further  claimed  that  a  judgment  of  disposses- 
sion for  the  plaintiff  was  improperly  rendered  upon 
the  defendants'  refused  to  proceed,  the  appellants'  con- 
tention being  that  possession  by  them  of  the  premises 
had  not  been  shown. 

In  answer  it  suffices  to  say  that  the  verified  peti- 
tion filed  by  the  landlord  alleged  the  fact  of  possession 
by  the  tenants  as  required  by  the  statute  (Cckle,  sec- 
tions 2231,  2235) ;  and  by  reason  of  the  defendants' 
withdrawal  from  the  proceedings,  and  their  refusal  to 
proceed  upon  the  trial  of  what  issues  might  be  raised 
by  the  answer,  this  allegation  stood  as  sufficient  to 
support  the  judgment.  Moreover,  it  was  admitted  at 
the  trial  that  the  effects  of  the  tenants  were  still  upon 
the  premises  at  that  time. 

The  final  order  is  affirmed,  with  costs. 

BooKSTAVBR,  J.,  concurred. 


AMERICAN  DISTRIBUTING   COMPANY   v.  DIS- 
TILLING AND  CATTLE  FEEDING  COMPANY. 

SuPBBMB    Court,    Special    Term    Chambers, 

New  York  County, 

February,  1895. 

§  650. 
Attaehment—certificate  of  defendanf$  interest 

A  i>erBon  required  to  give  a  certificate  under  section  650  of  the  Ck>de 
of  Cl^l  Procedure,  can  not  put  an  end  to  the  examination  bj 
denying  the  defendant's  title  to  the  goods,  or  by  simply  saying 
that  he  is  not  indebted  to  the  defendant,  against  whom  the 
attachment  is  issued. 

{Decided  February  18, 1895.) 


24G  CIVIL  PROCEDURE  REPORTS. 


American  Distributing  Co.  r.  Distilling  and  Cattle  Feeding  Co. 


Motion  to  vacate  an  order  directing  Lawrence  H. 
Quinn  to  appear  and  be  examined. 

Holconib,  Martin  &  Weil,  for  the  motion. 
Vanderpoely  Cuming  &  Ooodtvin,  opposed. 

Lawrence,  J. — In  this  case  I  am  of  the  opinion  that 
the  motion  to  vacate  the  order  directing  Lawrence  H. 
Quinn  to  appear  and  be  examined,  under  section  650 
of  the  Code  of  Civil  Procedure,  should  be  denied,  with 
costs,  on  the  ground  that  the  certificate  given  by  him 
to  the  sheriff  is  not  sufficient  to  exempt  him  from 
such  examination.  It  has  frequently  been  held  that  a 
person  required  to  give  a  certificate  under  the  above 
section  of  the  Code,  could  not  put  an  end  to  the  ex- 
amination by  denying  the  defendant's  title  to  the 
goods,  or  by  simply  saying  that  he  was  not  indebted 
to  the  defendant,  against  whom  the  attachment  was 
issued  (see  Rutter  v.  Boyd,  3  Abb.  N.  C.  6  ;  Glen  Cove 
Starch  Manufacturing  Co.  v.  Gk)tthold,  1  Civ.  Pro. 
367  ;  Baxter  v.  Missouri,  Kansas  &  Texas  Railway  Co. 
4  Hun,  630  ;  Seligman  v.  Falk,  13  Civ.  Pro.  77).  The 
last  two  cases  were  decided  by  the  General  Term  of 
this  Department,  and,  so  far  as  I  am  aware,  have 
never  been  reversed. 

Order  signed. 
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EDWARD   THOMPSON   COMPANY   v,    SAMUEL 

LOBENTHAL. 

New  York  City  Court,  Special  Term, 

February,  1895. 

§  3268. 

Security  for  eoats—domesHc  earporotUm* 

Th«  Mcurity  for  costs  provided  for  in  section  8268  of  the  Code  of 
Civil  Procedure,  to  be  given  by  the  plaintiff  in  an  action  brought 
by  a  person  residing  without  the  county,  or  by  a  foreign  corpo- 
ration ;  does  not  extend  to  a  domestic  corporation  created  under 
the  laws  of  this  State, 

(Decided  Fdmuiry  16, 1895. 

Motion  by  defendant  to  require  plaintiff  to  give 
security  for  costs. 

William  O.  Campbell^  for  the  plaintiff. 
Samuel  Lobenthal,  for  defendant  in  person. 

Erlich,  C.  J. — Section  3268  of  the  Code,  in  re- 
gard to  security  for  costs,  applies  to  persons  residing 
without  the  county  or  to  foreign  corporations.  The 
plaintiff  herein  is  a  domestic  corporation,  created  by 
the  Laws  of  this  State,  and  does  not  come  within  the 
category  of  those  who  are  required  to  furnish  security.* 

Motion  denied,  with  $10  costs  to  abide  the  event. 


*  The  rule  would  be  different  in  the  case  of  a  corporation  organ- 
ized under  the  laws  of  another  State,  notwithstanding  it  had  a  place 
of  business  within  this  State.  F.  A.  Kennedy  Co.  v,  McCormack, 
15  Civ.  Pro.  R.  239. 
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KALISKE  V.  WEIL,  et  al. 

New  York  Court  of  Common  Pleas,  Special  Term, 

February,  1895. 

§§  452,  821. 

DiimiaacU  of  complaint — non-service  of  summons  on  a  defendant — 

when  not  granted. 

Dismissal  of  the  complaint  for  non-seirice  of  summons  on  a  defend- 
ant, is  warranted  only  **  when  a  complete  determination  of  the 
controversy  cannot  be  had  "  without  the  presence  of  such  de- 
fendant. 

To  the  objection  that  it  is  injustice  to  bind  a  party  in  his  ab- 
sence, the  answer  is  twofold :  First,  that  the  defendant  not 
served,  might  nevertheless  have  voluntarily  appeared  in  protec- 
tion of  his  rights ;  and,  secondly,  that  the  court  on  the  trial 
will,  if  necessary,  direct  the  absent  defendant  to  be  brought  in. 

(Decided  February,  1895.) 

Motion  to  dismiss  complaint  for  non-service  of 
summons  on  a  defendant. 

Edwin  T.  Taliaferro,  for  the  plaintiff. 

Holcomb  &  Martin,  for  the  defendants. 

Pryor,  J. — ^Action  against  partners  for  specific 
performance  of  an  agreement  for  a  release,  and  mo- 
tion to  dismiss  the  complaint  for  non-service  of  sum- 
mons on  a  defendant.  The  order  solicited  is  not 
authorized  by  section  821,  Code  of  Civil  Procedure. 
Dismissal  of  the  complaint  for  non -service  of  sum- 
mons on  a  defendant,  is  warranted  only  **when  a 
complete  determination  of  the  controversy  cannot  be 
had"  without  the  presence  of  such  defendant.  But 
counsel  for  the  motion  concedes  that  a  release  by  the 
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defendants  served  will  bind  the  other.  What  then  is 
wanting  to  a  complete  determination  of  the  contro- 
versy ?  Manifestly  nothing.  Counsel  objects  against 
the  injustice  of  binding  a  party  in  his  absence,  to 
which  the  twofold  answer  is  :  First,  that  the  def end< 
ant  not  served,  might  nevertheless  have  voluntarily 
appeared  in  protection  of  his  rights  (Wobble  v.  Van- 
derheyden,  8  Paige,  45 ;  Georgia,  etc.,  v.  Bissel,  9 
Paige,  236  ;  Skinner  v.  Noyes,  7  Roht  228) ;  and,  sec- 
ondly, that  the  court  on  the  trial  will,  if  necessary, 
direct  the  absent  defendant  to  be  brought  in  {Code  of 
Civ.  Pro.  §  452 ;  Powell  v.  Finch,  5  Ihier,  666). 
Motion  denied,  with  costs. 


JOHN  R.  FOLEY,  Jr.,  as  Administrator,  etc.,  v. 
MERCANTILE  NATIONAL  BANK,  et  al. 

Nbw  York  Court  of  Common  Pleas,  Special  Term, 

February,  1895. 

§§  500,  501,  507. 
CourUerclaim  mutt  he  separately  stated  and  numbered. 

Where  the  defendant  in  an  action  sets  up  in  his  answer,  details  of 
the  transactions  which  are  the  subject  of  the  plaintifTs  com- 
plaint, denying  the  charges  thereof,  and  demanding  an  account- 
ing ;  and  where  the  account  set  up  in  the  answer  seems  to  show 
a  balance  due  to  the  defendant,  such  account  **  must  be  separ- 
ately stated  and  numbered,"  as  a  counterclaim,  in  order  that 
the  plaintiff  may  take  issue  with  it  by  a  reply. 

A  counterclaim  is  a  cause  of  action  in  favor  of  the  defendant  against 
the  plaintiff,  whether  independent  of  the  plaintiff*s  claim,  or 
connected  with  it ;  and  denials  form  no  part  thereof. 

{Bedded  February  19, 1895.) 

Motion  by  plaintiff  to  compel  defendants  to  sep* 
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arately  state  and  number  the  defenses  and  counter* 
claims  contained  in  their  respective  answers. 
The  facts  are  stated  in  the  opinion. 

Henry  Schmidty  for  the  motion. 

Charles  A.  Davison,  Wm.  O.  Lathrop,  Jr.,  op- 
posed. 

Daly,  C.  J.— The  plaintiff  moves  to  compel  the 
defendants,  the  bank  and  St.  John,  to  separately  state 
and  number  the  defenses  and  counterclaims  contained 
in  their  respective  answers  to  the  complaint.  The 
complaint  sets  up  general  transactions  between  the 
plaintiff's  intestate,  John  R.  Foley,  and  the  defendant 
Alexander  Lutz  on  the  one  part,  and  the  defendant 
bank  and  its  president,  William  P.  St.  John,  on  the 
other  part,  by  which  loans  of  money  were  made  to 
Foley  and  Lutz  by  the  bank  upon  certain  securities, 
consisting  of  real  estate  and  other  property,  and  asks 
an  accounting  of  such  transactions,  alleging  incident- 
ally breaches  of  duty  on  the  part  of  defendants  with 
regard  to  the  management  and  disposition  of  the 
securities,  usury  in  some  of  the  loans,  and  claiming 
that  upon  the  accounting  a  large  sum  will  be  found 
due  to  the  plaintiff.  The  bank  and  its  president,  ''for 
separate  answers  to  the  amended  complaint  and  by 
way  of  counterclaim,"  set  up,  each  in  a  pleading  of 
over  a  hundred  folios,  details  of  the  transactions  which 
are  the  subject  of  the  plaintiff's  complaint,  deny  all 
the  charges  of  breach  of  duty  and  of  usury,  and  also 
demand  an  accounting.  There  does  not  appear  to  be 
any  counterclaim  of  specific  indebtedness  due  from 
the  plaintiff  to  the  defendants,  but  the  account  as  set 
up  in  the  answer  seems  to  show  a  balance  due  to  the 
bank.     All  the  transactions  of  the  president  individ- 
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uallj  were  on  behalf  of  his  bank.  The  Code  requires 
that  ''each  defense  or  counterclaim  must  be  separ- 
ately stated  and  numbered  "  (section  507) ;  and  where 
a  defendant  describes  his  pleading  as  a  counterclaim 
he  is  bound  to  state  it  separately  from  his  other 
defenses.  Denials  are  no  part  of  a  counterclaim  (sec- 
tion 500).  A  counterclaim  is  a  cause  of  action  in  favor 
of  the  defendant  against  the  plaintiff  whether  inde- 
pendent of  the  plaintiff's  claim  or  connected  with  it 
(section  501).  A  separate  statement  of  a  counter- 
claim is  indispensable  in  order  that  plaintiff  may  take 
issue  with  it  by  a  reply. 

Motion  granted,  with  $10  costs  to  abide  the  event, 
ot  the  action. 


PATTERSON  v.  KNAPP. 

Supreme  Court,  Oeneral  Term,  First  juepartmbnt,. 

January,  1895. 

§  1019. 

Right  to  terminate  reference— mo  report  filed  tnthin  60  day e— right 
not  lost  by  agreement  to  extend  the  statutory  time. 

Under  sectibn  1019  of  the  Code  of  Civil  Procedure,  either  party  to  a 
reference,  where  the  referee  neglects  to  file  or  deliver  his  report 
within  sixty  days  from  the  time  when  the  cause  or  matter  is  finally 
submitted  to  him ,  may  elect  to  end  the  reference ;  and  such 
statutory  right  is  not  lost  by  an  agreement  extending  the  time 
for  a  definite  period,  where  the  referee  fails  to  file  his  report 
before  the  end  of  that  period. 

(Decided  January  18,  IBOS.)* 

Appeal  by  plaintiff  from  an  order  setting  aside 
the  report  of  the  referee,  and  vacating  a  judgment, 
entered  thereon. 
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On  the  4th  of  January,  1890,  by  an  order  duly 
made  and  ei^tereNd,  the  issues  in  this  action  were  re- 
ferred to  a  referee  to  hear  and  determine.  January 
30,  1892,  the  trial  was  begun,  and  was  continued  from 
time  to  time  until  October  12,  1893,  when  the  case  was 
finally  submitted  to  the  referee  for  decision.  On 
November  15,  1893,  the  attorneys  for  the  parties,  by  a 
written  stipulation,  extended  the  time  in  which  the 
decision.might  be  made  for  sixty  days  from  December  1, 
1803  ;  and  thereafter,  by  a  like  stipulation,  the  referee's 
time  was  extended  for  sixty  days  from  January  30, 
1894 ;  and  on  March  28, 1894,  by  a  like  stipulation,  his 
time  was  again  extended  for  thirty  days  from  that  date, 
which  extended  time  expired  April  27,  1894,  since  when 
no  extension  of  time,  oral  or  written,  has  been  given. 
On  the  18th  of  September,  1894,  defendant's  attorneys 
served  a  written  notice  on  the  plaintiff's  attorney  and 
on  the  referee,  terminating  the  reference,  pursuant 
to  section  1019  of  the  Code  of  Civil  Procedure.*  On 
October  8, 1894,  the  referee  made  his  report,  which 
was  served  on  the  defendant's  attorney  on  the  next 
day  ;  and  November  16,  1894,  judgment  thereon  was 
entered  in  favor  of  the  plaintiff  for  $5,354.66  damages 
and  costs. 

Argued  before  Van  Brunt,  P.  J.,  and  O'Brien, 
and  FoLLKTT,  J.  J. 

E.  H,  BenUy  for  plaintiff,  appellant. 

N,  B.  Sanborn,  for  defendant,  respondent. 

Per  Curiam.  Section  1019  .of  the  Code  of  Civil 
Procedure  provides : 

*  What  is  a  sufficient  notice  ?  Held^  that  notice  of  trial  at  the 
circuit  was  a  notification  of  an  intention  to  disregard  the  ref-^ 
erence.    Livingston  v.  Gidnej,  25  How*  P>  -R*  1* 
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'*  Upon  the  trial  by  a  referee  of  an  issue  of  fact  or 
an  issue  of  law,  or  where  a  reference  is  made  as  pre- 
scribed in  section  one  thousand  and  fifteen  of  this  act, 
the  referee *s  written  report  must  be  either  filed  with 
the  clerk,  or  delivered  to  the  attorney  for  one  of  the 
parties,  within  sixty  days  from  the  time  when  the 
cause  or  matter  is  finally  submitted  ;  otherwise,  either 
party  may,  before  it  is  filed  or  delivered,  serve  a 
notice  upon  the  attorney  for  the  stdverse  party  that  he 
elects  to  end  the  reference.*  In  such  a  case  the  action 
must  thenceforth  proceed  as  if  the  reference  had  not 
been  directed  ;  and  the  referee  is  not  entitled  to  any 

fees."t 

It  is  urged  in  behalf  of  the  appellant  that  the  timo 

given  the  referee,  by  statute,  in  which  to  make  his  re- 
port, having  been  extended,  the  parties  lost  their  right 
to  terminate  the  reference  by  notice ;  and  Thiesselin  v, 
Rossett,  3  Abb,  Pr.  {N.  8.)  54,  is  cited  in  support  of  the 
proposition.  It  was  so  held  at  special  term,  but  the 
general  term,  in  considering  the  case,  sought  other 
grounds  for  its  affirmance  of  the  order  ;  and,  in  so  far 
as  the  case  holds  that  an  extension  of  time  to  a  referee- 
suspends  forever  the  operation  of  the  section,  it  is 
overruled.  The  object  of  the  section  was  to  facilitate 
the  early  decision  of  references,  and  to  put  it  within 
the  power  of  litigants  to  compel  referees  promptly  to 


*  Report  should  be  delivered  to  the  successful  party.  Richards 
r.  Allen,  11  N.  Y.  Leg,  Obs.  159. 

f  Referee  not  bound  to  give  up  his  report  until  his  fees  are  paid. 
Gibb  r.  Topping,  b3  A:  Y.  46. 

Where  a  referee  failed  to  deliver  his  report  within  sixty  days, 
but  swore  that  both  parties  had  consented  that  he  might  take  his 
time  to  report — Held,  that  he  was  entitled  to  his  fees.  Foster  v, 
Brvan.  16  Abb.  396. 

The  time  may  be  extended  by  order  of  the  court  or  a  judge» 
Thiesselin  i\  Rossett,  3  Abb,  A,  S,  54. 
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decide  cases  submitted  to  them ;  and  an  extension  of 
the  referee's  time  for  a  definite  period  does  not  operate 
to  extend  the  time  indefinitely,  or  put  it  beyond  the 
power  of  either  party  to  terminate  the  reference  in 
case  the  referee  fails  to  decide  within  the  time  stipu- 
lated. The  rule  contended  for  would  be  wholly  in- 
consistent with  the  terms  oi  the  written  agreement 
entered  into  between  the  attorneys,  and  violative  of 
the  purposes  of  the  section. 

The  attorney  for  the  plaintiff  and  the  referee 
.asserts  that,  wh^n  the  case  was  submitted,  it  was  agreed 
between  the  attorneys  that  the  referee  might  have  all 
the  time  he  desired  in  which  to  decide  the  case.*  No 
memorandum  of  any  such  agreement  was  entered  in 
the  minutes  of  the  referee,  and  the  attorney  for  the 
defendant,  and  his  clerks,  deny  that  such  an  agree- 
ment was  made.  The  object  of  rule  11  of  the  supreme 
court  is  to  relieve  courts  from  deciding  the  disputes 
arising  between  attorneys  as  to  whether  or  not  a  par- 
ticular agreement  was  entered  into  in  respect  to  the 
conduct  of  the  case,  and  we  shall  not  imdertake  to  de- 
cide in  this  case  whether  or  not  an  oral  agreement 
was  entered  into  between  the  attorneys. 

The  order  is  affirmed',  with  $10  costs  and  disburse- 
ments. 

*  Where,  upon  final  submission  of  the  case  to  the  referee,  there 
is  an  oral  agreement  in  open  court,  extending  indefinitely  the  time 
within  which  his  report  shall  be  made,  the  reference  cannot  be 
terminated  at  the  election  of  a  party  after  the  expiration  of  sixty 
days.  The  remedy  in  such  case,  it  seems,  is  to  serve  notice  upon  the 
adverse  party  and  referee,  that  unless  the  report  is  made  within  a 
specified  reasonable  time,  the  reference  will  be  deemed  ended. 
Ballou  V.  Parsons,  55  N.  F.  673,  affg  53  How.  P.  R.  164. 
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HAWK,  Etc.,  v.  THE   AMERICAN  NEWS  COM- 
PANY. 

New  York  Court  of  Common  Pleas,  Special  Term, 

Februart,  1895. 

§§  508,  535,  536,  3343. 

lAbd'-faeU  stated  in  mitig<UUm  of  damage». 

In  an  action  for  libel,  a  defense  stating  facts  tending  to  disprove 
actual  malioe,  thereby  resisting  the  recovery  of  exemplary 
damages,  is  not  demurrable. 

{Decided  FelrtMiry,  1895.) 

Action  to  recover  damages  for  an  alleged  libel 
published  in  th;  '^  World."  Defendant's  answer  stat- 
ing matter  in  mitigation  of  damages  is  demurred  to 
by  plaintiff. 

E.   W.  Brenen,  attorney  for  plaintiff. 

E.  A.  Carley,  attorney  for  defendant. 

BiscHOFF,  Jr.,  J. — The  partial  defense  to  which 
the  demurrer  is  interposed  is  properly  pleaded  as  such 
{Code  of  Civil  Pro.  §  508),  being  a  statement  of  matter 
in  mitigation  of  damages  {Code  of  Civil  Pro.  §§  536, 
3343,  sub.  9,  §  535),  since  in  an  action  for  libel  facts 
tending  to  disprove  actual  malice,  such  as  do  those 
here  pleaded,  may  be  proven  in  mitigation,  inasmuch 
as  a  recovery  of  exemplary  damages  may  be  thereby 
resisted  (Prisbey.t\  Shaw,  12  N.  Y.  67,  74 ;  Bush  v. 
Prower,  11  Id,  347  ;  Samuels  v.  Ev.  Mail  Ass'n,  62  Id. 
625,  1  Abb.  N.  C.  152,  note).- 

Demurrer  overruled,  with  costs. 
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ESTATE  OF  ANN  OWENS. 

Surrogate's  Court,  New  York  County, 

February,  1895. 

§  2643. 

Letters  testamejUary-'-^nincorporcUed  asaoeiation  not  entitled  to-^ 

power  of  surrogate  to  construe  toiUs. 

Where  a  devise  is  made  to  **  the  Sisters  of  Charity,  attached  to  Bt. 
Lawrence  Catholic  Church/'  an  unincorporated  body,  such 
Sisters  of  Charity,  either  as  a  body,  or  individually,  are  not 
entitled  to  letters  of  adnainistration  on  the  estate  of  t|ie  deceased, 
in  preference  to  the  next  of  kin. 

For  the  purpose  of  passing  upon  applications  of  various  kinds  which 
he  is  empowered  by  statute  to  entertain  and  decide,  the  surro* 
gate  has  authority  to  construe  the  terms  «uid  provisions  of 
testamentary  instruments. 

(Decided  February  21,  1895.) 

Application  by  next  of  kin  for  letters  testament- 
ary with  the  will  annexed.  Opposition  to  the  applica- 
tion is  made  by  one  claiming  a  prior  right'  as  legatee 
under  the  will. 

The  facts  are  stated  in  the  opinion. 

Henry  Cooper,  for  petitioner. 

Arnold,  S. — This  is  an  application  by  one  Mary 
Lavelle  for  letters  testamentary  with  the  will  annexed, 
both  the  executors  named  in  the  will  having  died.  It 
stated  that  there  is  some  personalty  to  a  small  amount 
yet  unadministered  upon.  Petitioner:  is  a  niece  of  the 
testatrix,  and  the  only  one  of  her  next  of  kin  residing 
in  this  State.  Section  2643  of  the  Code  gives  the 
preference  upon  similar  applications  to  legatees  under 
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the  will,  then  to  the  next  of  kin.  No  application  on 
the  part  of  any  legatee  has  been  made,  but  the  citation 
herein  has  issued  to  and  been  served  on  all  the  surviv- 
ing legatees  or  they  have  appeared  in  this  proceeding. 
The  only  opposition  to  the  application  is  made  by  a 
person  claiming  to  be  one  of  "the  Sisters  of  Charity 
attached  to  St.  Lawrence  Catholic  Church,"  who  as- 
serts a  prior  right  to  such  letters.  By  the  terms  of  the 
will  the  testatrix  devises  her  whole  estate  after  the 
decease  of  her  only  child,  who  died  as  it  happened  a 
few  days  before  the  date  of  the  testatrix's  own  demise^ 
in  equal  parts,  one  to  St.  Lawrence  Catholic  Church 
aforesaid,  one  to  the  Sisters  of  Charity  attached  to  said 
church,  and  the  third  to  the  Little  Sisters  of  the  Poor. 
It  is  conceded  that  the  Sisters  of  Charity  attached  to 
St.  Lawrence  Catholic  Church  are  not  incorporated, 
and  it  is  contended  that  the  devise  must  be  construed 
as  applying  to  the  persons  answering  the  description 
given  as  individuals,  but  on  the  other  hand  it  is  in- 
sisted that  the  devise  is  to  an  unincorporated  associa- 
tion which  has  not  power  by  law  to  take  it.  I  am  of 
the  opinion  that  the  latter  is  the  correct  position,  and 
that  it  was  manifestly  not  intended  by  the  testatrix  to 
give  a  large  portion  of  her  estate  to  such  individuals 
as  at  her  decease — an  indefinite  and  unfixed  period — 
should  happen  to  be  Sisters  of  Charity  and  attached  to 
St.  Lawrence  Church,  or  should  answer  that  descrip- 
tion at  the  date  of  the  will,  but  that  the  devise  was  to 
the  Sisters  of  Charity  attached  to  the  church  as  a  body 
and  for  charitable  and  not  personal  purposes.  It  has 
been  very  frequently  held  that  for  the  purpose  of 
passing  upon  applications  of  various  kinds  which  he  is 
empowered  by  statute  to  entertain  and  decide,  the 
Surrogate  has  authority  to  construe  the  terms  and 
provisions  of  testamentary  instruments  (Susz  v.  Forst, 


258  CIVIL  PROCEDURE  REPORTS. 

Estate  of  Ann  Owens. 

4  Dem.  348  ;  Matter  of  Qillingham,  46  Hun^  64 ;  Matter 
of  Pembacher,  4  Dem.  227 ;  Matter  of  Wood,  15  N,  Y. 
State  Rep.  722,  affirmed  27  N.  Y.  State  Rep.  587,  and 
119  N.  Y.  660).  I  should  not  deem  the  fact  that  the 
individuals  answering  the.description  in  question  were 
ordered  to  be  made  parties  defendant  as  such,  in  an 
action  for  partition  of  the  decedent's  real  estate,  should 
govern  this  Court  upon  the  present  application,  as  they 
might  have  been  brought  in  simply  for  greater  caution, 
and  to  obtain  a  judgment  on  the  very  point  in  con- 
troversy which  would  be  conclusive  on  them.  And  it 
appears  that  in  another  action  for  partition  in  the 
Supreme  Court  an  application  to  make  the  individual 
'^  Sisters "  in  question  parties  to  a  suit  involving  real 
estate,  in  which  their  only  possible  interest  was  derived 
under  the  same  will,  was  denied.  In  this  matter  it  is 
necessary  that  the  application  of  the  petitioner  should 
be  granted  or  denied,  and  the  disposition  of  the  matter 
calls  for  a  construction  of  the  will  as  to  who  was  in- 
tended by  the  testatrix  by  the  terms  used  by  her  as  her 
legatees.  I  do  not  think  that  any  one  or  more  of  the 
persons  who  may  answer  individually  to  the  descrip- 
tion of  a  Sister  or  Sisters  of  Charity  attached  to  St. 
Lawrence  Catholic  Church  is  entitled  to  letters  of 
administration  herein,  and  as  the  relationship  of  the 
applicant  to  the  decedent  as  claimed  by  the  former  is 
conceded,  she  is  entitled  to  the  letters  asked  for. 

Decree  for  letters  to  the  petitioner  as  prayed  for 
is  ordered. 
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TWEEDY  V.  UNITED  LIFE  INSURANCE 

ASSOCIATION. 

Nbw  York  Court  op  Common  Pleas^  Special  Term> 

February,  1895. 

§724. 
Mistake  in  filing  note  of  issue-^how  remedied. 

The  court  has  power  to  relieve  a  plaintiff  from  the  consequences  of 
his  mistake  in  filing  a  note  of  issue  in  the  wron^  office,  by  order- 
ing it  to  be  filed  nunc  pro  tune  in  the  office  of  the  clerk  of  the 
proper  court,  and  thus  supply  his  omission  to  place  the  cause 
upon  the  calendar  for  the  same  term  for  which  it  had  been  no- 
ticed for  trial. 

An  order  so  obtained,  though  irregular  because  applied  for  without 
notice  to  the  defendant,  is  valid  until  set  aside. 

{Decided  February  21, 1895.) 

Motion  by  defendant  to  strike  the  cause  off  the 
calendar,  for  irregularity  in  the  filing  of  the  note  of 
issue. 

DeLancey  Nicoll  (of  counsel),  for  plaintiff. 

Harry  Wilher^  for  defendant.  , 

Daly,  C.  J.  —The  court  had  power  to  relieve  the 
plaintiff  from  the  consequences  of  his  mistake  in  filing 
the  note  of  issue  for  November,  1893,  in  the  wrong 
office,  by  ordering  it  to  be  filed  nunc  pro  tunc  in  the 
office  of  the  clerk  of  this  court,  and  thus  supply  his 
omission  to  place  the  cause  upon  the  calendar  for  same 
term  for  which  it  had  been  noticed  for  trial  (Code, 
§  724).  But  the  order  which  the  plaintiff  obtained  for 
that  purpose  was  irregular  because  applied  for  with- 
out notice  to  the  defendant.    It  is  valid,  however,  until 
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set  aside,  and  as  its  effect  was  to  place  this  cause  upon 
the  general  calendar  the  same  as  if  a  note  of  issue  had 
been  filed  in  due  time,  the  motion  now  made  by  de- 
fendant to  strike  the  cause  from  the  calendar  cannot 
be  granted.  As  the  plaintiff,  however,  has  waived 
the  benefit  of  his  former  order  by  now  making  a  new 
motion  upon  notice  for  the  same  relief,  viz.,  that  the 
same  note  of  issue  be  filed  nunc  pro  tunc  as  of  October 
25,  1893,  for  the  November  term,  1893,  the  matter  comes 
up  for  disposition  upon  the  merits,  and  I  will  grant  the 
application  upon  condition  that  the  trial  be  stayed 
until  the  defendant  have  an  opportunity  to  move  for 
the  commission  which  he  desires  and  for  a  stay  of  pro- 
ceeding^. The  case  may  retain  its  present  number 
and  will  be  marked  off  term. 


LAZARUS,  et  aZ.,  v.  METROPOLITAN  ELEVATED 

RAILWAY  COMPANY,  et  al. 

Supreme  Court,  General  Term,  First  Department, - 

January,  1895. 

§§  1022,  1023. 
Pending  actions — repeal  of  a  rtUe  of  procedure  affects. 

■ 

Laws  of  1894,  c.  688,  repealing  section  1023  of  the  Code  of  Civil  Pto- 
cedure,  which  authorized  either  party  to  an  action  to  request  the 
court  or  referee  to  determine  all  of  the  issue  of  fact  and  law 
deemed  to  have  been  involved  in  the  action,  and  amending  sec- 
tion 1022  of  the  Code  of  Civil  Procedure,  to  provide  simply  for 
the  concise  statement  of  facts  and  conclusions  of  law  in  his  de- 
cision, applies  to  an  action  submitted  to  a  referee  before  the 
passage  of  such  law,  but  decided  afterwards.  Rules  of  proced- 
ure may  be  changed  so  as  to  affect  pending  actions. 

{Decided  January  18,  1895.) 
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Appeal  by  defendants  from  an  order  of  special 
term. 

Action  by  Sarah  Lazarus  and  others,  individually, 
Agnes  Marks  and  another,  as  administrators,  etc., 
against  the  Metropolitan  Elevated  Railway  Company 
and  others,  for  an  injunction  and  damages.  From  an 
order  denying  a  motion  for  an  order  sending  back  the 
report  of  the  referee  and  directing  him  to  rule  on  de- 
fendants' proposed  findings  of  fact  and  conclusions  of 
law,  and  to  resettle  said  report,  or  for  an  order  vacat- 
ing and  setting  aside  said  report  and  all  the  proceed- 
ings had  thereon,  defendants  appeal.    Affirmed. 

J.  C.  Thomson,  for  defendants,  appellants. 

Nelson  S.  Spencer,  for  plaintiffs,  respondents. 

Per  Curiam.  May  27, 1893,  this  action  was  referred 
to  a  referee  to  hear  and  determine ;  and  on  March  22, 
1894,  it  was  finally  submitted  to  him  for  decision,  and, 
by  written  stipulations  between  the  attorneys,  his 
time  to  decide  the  cause  was  extended  until  October 
27,  1894.  On  May  12,  1894,  chapter  688  of  the  laws  of 
that  year  was  enacted,  to  take  effect  June  1,  1894,  re- 
pealing section  1023  of  the  Code  of  Civil  Procedure, 
which  authorized  either  party  to  a  litigation  to  request 
the  court  or  referee  to  determine  all  of  the  issues  of 
fact  and  law  deemed  to  have  been  involved  in  the  ac- 
tion. Section  1023  was  repealed  after  this  action  was 
submitted  to  the  referee,  but  the  repeal  took  effect 
before  he  made  his  decision.  The  attorneys  for  the 
defendants,  believing  that  fifty-eight  issues  of  fact  and 
twenty-two  issues  of  law  were  involved  in  the  action, 
on  the  22d  of  March,  1893,  requested  the  referee  to  pass 
on  that  number  of  issues  of  fact  and  law.    Upon  the 
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decision  of  the  ca43e,  the  referee  did  not  note  on  the 
margin  of  the  various  propositions  of  fact  and  law 
how  he  had  disposed  of  them,  but  instead,  stated  con- 
cisely the  facts  found  and  his  conclusions  of  law,  in 
the  form  prescribed  by  section  1022  of  the  Code  of  Civil 
Procedure,  as  amended  by  the  third  section  of  chapter 
688  of  the  Laws  of  1894.*  At  the  date  of  the  decision 
of  this  case,  there  was  no  statute  which  required  the 
referee  to  determine  the  various  propositions  of  law 
and  fact  requested  by  either  litigant,  and  there  is  no 
provision  in  the  statute  excepting  from  its  operation 
cases  pending  at  the  time  of  its  passage.  Section  1023 
did  not  relate  to  the  substantive  law  of  the  State,  but 
prescribed  a  rule  of  procedure  ;  and  it  is  too  well 
settled  to  require  the  citation  of  authority  that  the 
practice  of  the  court  may  be  changed  so  as  to  affect 
pending  actions.  The  referee,  so  far  as  the  procedure 
was  concerned,  had  the  right  to  adopt  the  form  of 
decision  authorized  at  the  time  he  rendered  his  de- 
cision. In  case  a  statute  taking  effect  after  a  cause 
had  been  submitted  to  a  referee  should  require  the 
report  to  be  made  in  a  particular  form,  or  that  it 
should  be  filed  within  a  given  time,  we  have  no  doubt 
that  it  would  control  the  practice  of  a  case  so  situated. 
By  the  Code  of  1848,  and  again  by  the  Code  of  Civil  Pro- 
cedure, the  practice  of  the  courts  was  radically  changed,, 
and  the  new  practice  has  been  held  applicable  to  pend- 
ing cases,  and  that  a  step  in  procedure  is  to  be  taken 
according  to  the  rule  in  existence  when  the  prescribed 
step  is  taken.  We  think  that  neither  party  had  the 
right  to  require  the  referee  to  pass  upon  the  requests 
pursuant  to  the  repealed  section  of  the  Code. 

The  order  should  be  affirmed,  with  $10  costs  and 
disbursements. 

*  The  amendment  of  1894  did  away  with  the  absolute  require* 
ment  of  findings. 
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GRAHAM  V.  ANDREWS,  et  al 

New  York  Superior  Court,  Speciax.  Term, 

March,  1895. 

§§  1512,  1513,  1514. 

Authority  of  plaintiff  *8  attorney  to  we— proved  by  verification  of 

complaint 

In  an  action  of  ejectment,  where  the  defendants  move  to  require  the 
attorney  of  the  plaintiff  to  produce  evidence  of  his  authority  to 
commence  the  action,  pursuant  to  sections  1512,  1518,  of  the 
Code  of  Civil  Procedure  ;  Held,  that  the  complaint,  verified  hy 
the  plaintiff,  is  in  legal  effect  a  written  request  by  the  attorney 
to  commence  the  action,  and  s  written  recognition  of  his  au- 
thority so  to  do,  sufficient  to  satisfy  every  requirement  of  the 
Code  provisions. 

(Decided  March  1 1 ,  1895. ) 

Motion  by  the  defendants  to  require  the  attorney 
of  the  plaintiff  to  produce  evidence  of  his  authority  to 
commence  the  action. 

Truman  H,  Baldwin^  for  plaintiff. 

John  AndrewSy  for  defendants. 

McAdam,  J. — The  action  is  in  ejectment,  and  the 
defendants  move  to  require  the  attorney  of  the  plain- 
tiff to  produce  evidence  of  his  authority  to  commence 
the  action  (Code,  §§  1512, 1513).  The  Code  provisions  are 
taken  from  the  Revised  Statutes  (6th  ed. ,  vol.  3,  p.  573), 
section  15  of  which  declares  that  "any  written  recog- 
nition of  the  authority  of  the  attorney"  shall  be 
deemed  presumptive  evidence  of  such  authority. 
Under  this  statute  a  writing  signed  by  one  of  two 
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plaintiffs  on  behalf  of  both,  requesting  the  attorney  to 
continue  the  action,  was  a  sufficient  recognition  of  his 
authority  to  commence  it  (Howard  v.  Howard,  11  How. 
Pr.  80).  The  Code  (§  1514)  provides  that  "any  written 
request  of  the  plaintiff  or  his  agent  to  the  plaintiff's 
attorney  to  commence  the  action  or  any  written  recog- 
nition of  his  authority  so  to  do,  verified  by  the  affidavit 
of  the  attorney  or  any  other  competent  witness,  is  suf- 
ficient presumptive  evidence  of  such  authority."  In 
answer  to  the  defendant's  application,  the  plaintiff's 
attorney  swears  "  that  the  original  complaint  herein, 
verified  by  the  plaintiff  personally,  was  filed  with  the 
clerk  of  this  court  on  the  31st  day  of  January,  1895, 
and  that  a  copy  of  said  complaint  and  verification  was 
served  on  the  defendants  personally."  The  complaint, 
so  verified,  is  in  legal  effect  a  written  request  by  the 
attorney  to  commence  the  action,  and  a  written  recog- 
nition of  his  authority  so  to  do,  sufficient  to  satisfy 
every  requirement  of  the  Code  provisions.  This  is  not 
a  proper  case  for  requiring  further  evidence  of  au- 
thority (Code,  §  1513 ;  Carpenter  v.  Allen,  45  N.  F. 
Sup.  Ct.  JB.  322), 

Motion  denied,  with  $10  costs  to  abide  the  event. 


ESTATE  OF  JOSEPH  BASCH. 
New  York  Surrogate's  Court,  March,  1895. 

§§  2707,  2709. 

Examination  of  third  party  by  Public  Administrator  touching 
property  alleged  to  belong  to  decedent — claim  of  title  in  third 
party  dismisses  the  proceeding. 

Where  the  Puhlic  Administrator  has  cited  a  person  to  appear  and  be 
examined  touching  certain  personal  property  in  her  possession. 
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alleged  to  be  the  property  of  the  decedent,  and  where  on  the  re- 
turn day,  the  person  cited  interposes  a  written  answer  duly 
▼erified,  that  she  is  the  owner  of  the  property  or  entitled  to  its 
possession  by  Tirtue  of  a  lien  thereon  or  special  property  there- 
in, the  Surrogate  must  dismiss  the  proceeding  as  to  such  prop- 
erty so  claimed. 

When  claim  of  title  is  interposed,  the  surrogate  is  ousted  of  juris- 
diction, and  cannot  decide  the  question  raised,  the  parties  being 
remitted  to  another  tribunal,  where  a  jury  trial  or  other  proper 
and  constitutional  disposition  of  the  issues  may  be  had. 

Under  such  circumstances,  no  examination  is  permissible,  and  if  it 
were  allowed,  no  order  could  be  made  for  the  deliyery  or  dis- 
position of  the  property,  based  upon  it. 

(Decided  March  11,  1605.) 

Application  by  the  Public  Administrator  for  an 
examination  of  the  respondent  in  regard  to  property 
in  her  possession,  alleged  to  belong  to  the  decedent. 

The  facts  are  stated  in  the  opinion. 

Jctcoh  Frommey  for  respondent. 

Abnold,  S.— This  is  an  application  by  the  Public 
Administrator  for  an  examination  of  the  respondent 
touching  certain  personal  property  in  her  possession 
which  he  alleges  upon  information  and  belief  belonged 
to  the  decedent.  A  citation  and  order  having  been 
granted  and  served  upon  her,  the  respondent  appears 
and  files  a  verified  answer  claiming  to  be  '^  the  owner 
of  each  and  every  item  and  article  of  property  in  said 
petition  enumerated/'  and  thereupon  asks  by  virtue  of 
the  provisions  of  section  2709  of  the  Code  for  a  dis- 
missal of  the  proceedings.  The  Public  Administrator 
conceding  that  the  issues  made  by  the  petition  and 
answer  cannot  be  tried  in  this  Court,  and  that  no 
order  for  the  delivery  of  the  property  in  question  can 
be  made,  nevertheless  claims  the  right  to  proceed  with 
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the  examination  of  the  party  for  the  purpose  of  pro- 
curing the  disclosure  of  any  knowledge  or  information 
concerning  the  property  which  she  may  have.  The 
proceedings  for  discovery  by  the  Public  Administrator 
are  regulated  where  he  is  acting  under  letters  of  ad- 
ministration granted  to  him  by  the  Surrogate,  by  the 
provisions  of  the  Code  (Matter  of  Elias,  4  Dem.  13y). 
The  purpose  of  these  provisions  is  to  enable  the  legal 
representative  of  an  estate  to  obtain  possession  of 
property  belonging  to  it  which  is  withheld  from  him. 
Two  classes  of  persons  may  be  cited,  those  who  have 
possession  or  control  of  the  property  in  question  and 
who  can  therefore  deliver  it  if  required  so  to  do,  and 
those  who  only  have  knowledge  or  information  con- 
cerning it  (section  2707  of  the  Code).  If  on  the  return 
day  the  person  cited  interposes  a  written  answer  duly 
verified  that  he  is  the  owner  of  the  property  or  entitled 
to  its  possession  by  virtue  of  a  lien  thereon  or  special 
property  therein  the  Surrogate  must  dismiss  the  pro- 
ceedings as  to  such  property  so  claimed.  *  If  no  such 
claim  is  made  as  so  provided  the  examination  must 
proceed.  The  result  is  that  where  claim  of  title  is  in- 
terposed the  Surrogate  is  ousted  of  jurisdiction  and 
cannot  decide  the  question  raised,  the  parties  being 
remitted  to  another  tribunal,  wherein  a  jury  trial  or 
other  proper  and  constitutional  disposition  of  the  issues 
may  be  had.  If  no  claim  is  made  to  the  title  or  pos- 
session of  the  property  a  full  inquiry  is  allowed  for 
the  purpose  of  ascertaining  what  knowledge  or  infor- 


*  An  answer  that  the  person  cited  '*  is  the  owner  of  the  property" 
in  question,  is  sufficient  without  showing  how  he  became  such ;  but 
where  he  claims  to  be  ''entitled  to  the  possession  thereof,  bj 
Tirtue  of  a  lien  thereon,  or  special  property  therein/'  he  must  allege 
the  facts  necessary  to  sustain  the  claim.  Metropolitan  Trust  Co.  i\. 
Rogers,  1  Dem,  865. 
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mation  the  person  cited  has  as  to  the  property.  In 
this  case  the  party  comes  before  the  Court  and  files  a 
written  and  verified  answer  claiming  absolute  owner- 
ship of  all  the  property  in  question.  Under  such 
circumstances  no  examination  is  permissible,  and  if  it 
were  allowed  no  order  could  be  made  for  the  delivery 
or  disposition  of  the  property  based  upon  it.*  The 
provisions  of  the  statute  are  peremptory  to  whichever 
of  the  two  classes  mentioned  the  party  cited  may 
upon^  the  face  of  the  petition  belong.  It  is  true 
that  sectioQ  2701^  provides  that  the  proceedings  shall 
be  dismissed  as  to  the  property  claimed,  but  that  is 
meant  to  cover  a  continuance  as  to  such  property 
mentioned  in  the  petition  as  is  not  claimed  by  the 
answer.  If  there  be  any  such,  and  the  answer  admits 
possession  or  control,  as  well  as  ownership  by  the 
estate,  suitable  provision  may  be  made  for  its  delivery 
to  the  legal  representative  ;  if  full  concession  in  these 
respects  is  not  made,  then  the  party  must  submit  to 
full  examination  as  to  what  he  knows  or  has  been  iur 
formed  as  to  such  part  of  the  property  described  in  the 
petition  to  which  he  asserts  neither  title  or  lien  nor 
special  interest.!  Here  the  ownership  of  all  the  prop- 
erty is  claimed  in  hostility  to  the  Public  Adminis- 
trator, as  legal  representative  of  the  intestate. 
The  proceedings  are  dismissed. 


*  The  question  of  possession  only,  and  not  that  of  title,  can  be 
examined,  and  ^  2706  to  2714  are  not  in  conflict  with  the  provisions 
of  the  constitution.    Estate  of  Seaman,  16  Weekly  Dig.  118. 

t  If  the  answer  claims  title  to  only  a  portion  of  the  property,  it 
does  not  bar  inquiry.    Estate  of  Ellas,  2  How,  N,  S.  158. 
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LOUIS  WEISS,  Respondent,  v.    EDWIN  F.    ASH- 
MAN, Appellant. 

New  York  Court  of  Common  Pleas,  General  Term, 

February,  1895. 

§  2435. 

Supplementary  proceedinga—doctrine  of  ret  adjudicata  not  ap- 
plicable—under what  drcunutanees  second  exanUn€Ltion  granted. 

Where  a  judgment  debtor  has  been  examined  in  supplementary 
proceedings,  and  has  signed  but  not  verified  his  examination,  an 
order  of  the  court  denying  a  motion  to  compel  defendant  to 
verify  the  testimony  given  and  signed  by  him,  is  not  ree  adjudi" 
eata  and  an  order  for  a  second  examination  will  be  granted. 

Where,  however,  under  an  order,  the  debtor  ban  been  fully  examined, 
no  subsequent  examination  should  be  allowed  unless  the  moving 
affidavits  show  that  he  has  subsequently  acquired  property,  or 
an  alias  execution  has  been  issued  and  returned  nulla  bona,  or 
that  new  facts  have  come  to  the  knowledge  of  the  applicant. 

Section  S485  of  the  Code  of  Civil  Procedure  does  not  restrict  a  party 
to  a  single  examination  of  his  judgment  debtor,  but  at  the 
most,  prescribes  that  but  one  order  can  be  instituted  at  a  time. 

{Decided  February,  1895.) 

Appeal  from  an  order  denying  a  motion  to  vacate 
a  previous  order  requiring  defendant  to  appear  and  be 
examined  in  supplementary  proceedings. 

The  facts  are  stated  in  the  opinion. 

Oilbert  R.  Hawes,  for  plaintiff  and  respondent. 

W.  T.  Birdsall,  for  defendant  and  appellant. 

Bookstaver,  J.— In  October,  1893,  the  plaintiff 
instituted  supplementary  proceedings  against  the  de- 
fendant, who  was  from  time  to  time  examined  under 
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said  order,  and  the  proceedings  were  adjourned  until 
December  5th  of  the  same  year,  when  they  were  dis- 
missed by  reason  of  plaintiff's  default.  Notwithstand- 
ing this  dismissal,  the  defendant,  at  plaintiff's  request 
attended  in  court  on  the  19th  of  January,  1S94,  and 
signed  the  examination,  but  did  not  verify  it,  the 
Court  being  engaged  at  the  time,  whereupon  the  de- 
fendant claims  the  plaintiff  abandoned  the  proceed- 
ings. Thereafter  plaintiff  obtained  an  order  to  show 
cause  why  the  defendant  should  not  verify  the  testi- 
mony given  and  signed  by  him,  and  for  other  relief. 

Afterwards,  on  a  presentation  of  all  the  facts,  this 
motion  was  denied,  and  thereafter  and  on  the  same 
day,  the  judge  who  denied  the  order,  granted  a  new 
order  for  the  examination  of  the  defendant  in  supple- 
mentary proceedings.  The  aflSdavit  upon  which  it 
was  granted  stated  with  more  or  less  accuracy  the 
previous  proceedings  in  the  matter.  When  this  order 
was  served  upon  him,  the  defendant  made  a  motion 
to  vacate«*it,  which  was  denied,  and  from  the  order 
denying  the  motion  this  appeal  is  taken. 

Defendant  contends  that  the  dismissal  of  the  first 
order  and  the  subsequent  refusal  of  the  Court  to  re- 
vive the  proceedings  were  res  adjudicata,  and  that 
plaintiff  cannot  a  second  time  seek  to  enforce  the 
same  remedy  on  the  same  state  of  facts.  But  the 
authorities  cited  by  him  do  not  sustain  this  contention. 
It  cannot  be  argued  that  a  dismissal  of  a  complaint, 
in  an  action,  not  on  the  merits,  and  a  judgment  of 
dismissal  is  not  final  and  conclusive  in  the  sense  that 
a  plea  of  res  adjudicata  may  be  founded  on  it  (21 
Am,  and  Eng.  Enc.  of  Law,  265,  and  cases  cited).  The 
refusal  of  the  judge  who  heard  the  motion,  to  revive, 
added  nothing  to  the  force  of  the  dismissal.  It  was 
doubtless  granted  on  the  theory  that  where  the  plain- 
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tiff  has  made  default,  the  injunction  and  all  proceed- 
ings under  the  order  fall,  and  cannot  be  revived.  That 
he  did  not  regard  it  as  res  adjudicata  is  clear,  because 
he  immediately  and  on  the  same  day  granted  the 
second  order  in  supplementary  proceedings. 

But  defendant  further  contends  that  section  2435 
of  the  Code  restricts  the  plaintiff  to  a  single  examin- 
ation of  the  judgment  debtor.  There  is  nothing  in 
the  language  of  the  section  itself  which  supports  this 
contention.  All  that  can  be  fairly  drawn  from  it  is 
that  but  one  order  can  be  instituted  at  a  time.  The 
fact  that  ten  years  is  the  limit  fixed  by  the  section 
within  which  such  proceedings  can  be  commenced 
would  seem  to  preclude  the  idea  of  but  a  single  ex- 
amination during  all  that  time,  and  so  the  Courts 
have  uniformly  held  (Methodist  Book  Concern  v. 
Hudson,  1  How.  Pr.  N.  S.,  517;  Schultz  v.  Andrews, 
54  How.  Pr.,  380;  Hamilton  v.  Morange,  2  N.  Y. 
Monthly  Bull.  58  ;  Carter  v.  Clark,  7  Robt.  490  ;  Jur- 
gensen  v.  Hamilton,  5  Abb.  N.  C.  149  ;  Railings  v. 
Pitman,  49  Super.  307 ;  Qoodal  v.  Demorest,  2  Hilt 
634).*  

*  A  judgment  creditor  is  not  permitted  to  harass  his  debtor  bj 
successive  examinations.  He  is  entitled  to  examine  defendant  as 
fully  as  may  be,  once.  A  second  order  will  not  be  granted  as  a 
matter  of  course.  Some  good  reason  must  be  given  therefor.  This 
is  so  though  the  second  application  is  upon  a  different  judgment  held 
by  the  same  creditor.    Canavan  t\  M' Andrew,  20  Hun,  46. 

Withdrawal  by  consent  is  no  bar  to  a  subsequent  order.  Garter 
V.  Clarke,  7  Rob.  43. 

It  seems  that  the  proceedings  must  be  completed  or  some  order 
terminating  them  entered  before  new  proceedings  can  be  instituted. 
Keihen  v.  Shipherd,  16  Civ.  Pro.  R.  183. 

The  principle  that  a  second  order  should  not  be  granted  unless 
good  reasons  are  shown,  is  not  jurisdictional,  but  is  only  intended  to 
prevent  the  unreasonable  harassing  of  a  defendant ;  and  therefore 
on  a  motion  to  set  aside  an  order  for  the  second  examination,  it  is 
proper  for  plaintiff  to  show  more  strongly  than  appeared  on  the 
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But  they  have  also  held,  that  where  under  one 
order,  the  debtor  has  been  fully  examined,  no  subse- 
quent examination  should  be  allowed,  unless  the 
moving  affidavits  show  that  he  has  subsequently  ac- 
quired property,  or  an  alias  execution  has  been  issued 
and  returned  nulla  bona,  or  that  new  facts  have  come 
to  the  knowledge  of  the  applicant  (Irwin  v.  Chambers, 
40  Sup.  432). 

As  it  does  not  appear  from  the  papers  in  this  case 
that  any  new  property  of  the  debtor  has  been  dis- 
covered, but  it  does  appear  that  his  former  ex- 
amination was  completed  and  signed  by  him,  but  not 
verified,  we  think  that  the  order  denying  the  motion 
to  vacate  the  second  order  should  be  modified  by  pro- 
viding, that  if  the  debtor  will  appear  before  one  of  the 
Judges  of  this  Court  and  duly  make  oath  to  his  ex- 
amination in  the  former  proceedings,  that  the  motion 
to  vacate  the  order  for  the  second  examination  should 
be  granted,  otherwise  denied.  No  costs  of  this  appeal 
to  either  party. 

Daily,  C.  J.,  and  Bischoff,  J.,  concurred. 


ex  parte  application,  that  the  proceeding  was  not  taken  to  harass 
defendant,  but  with  good  reason,  and  to  reach  property  which  had 
<;ome  to  defendant  since  the  prior  examination.  Marshall  v.  Link, 
20  Civ.  Fro.  R.  109. 

A  second  order  may  be  granted  ex  parte.  The  affidavit  should 
mention  the  first  order,  and  allege  the  reason  for  requiring  a  second 
examination,  such  as  showing  that  he  has  since  acquired  property. 
Goodall  V.  Demarest,  2  Hilt.  534. 

For  further  cases,  taking  the  same  ground,  see  Jurgenson  v. 
Hamilton,  6  Abb.  N.  C.  149 ;  Hamilton  r.  Morange,  2  Law  BuU. 
58  ;  Irwin  v.  Chambers,  40  N.  F.  Super.  432 ;  Cromwell  v.  Spoiford, 
4  Civ.  Pro.  R.  273. 

Two  orders  for  examination  of  a  debtor  cannot  be  in  force  at  the 
same  time,  both  of  which  defendant  must  obey.  If  a  judgment 
debtor  refuses  to  obey  an  order,  and  a  second  one  is  obtained,  he 
cannot  be  punished  for  contempt  of  the  former  one.  Gaylord  v. 
Jones,  7  Hun,  480. 
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PANY. 

Supreme   Court,  Special,   Term,  Monroe   County, 

December,  1B94. 

§873. 

Action  for  personal  injuriea^phynocU  examination  of  plaintiff — 
purpose  of-^what  the  affidavit  must  contain. 

In  an  action  brought  to  recover  damages  for  personal  injuries, 
where  the  court  or  judge  has  granted  an  order  for  the  ezamina^ 
don  of  plaintiff  before  trial,  directing  her  to  submit  to  a  physical 
examination,  as  required  by  section  873  of  the  Code  of  Civil 
Procedure, ''  where  the  defendant  shall  present  to  the  court  or 
judge,  satisfactory  evidence  that  he  is  ignorant  of  the  nature 
and  extent  of  the  injuries  complained  of/'  such  physical  ex- 
amination is  deemed  necessary  to  enable  the  defendant  to  pre- 
pare for  the  trial,  and  the  order  will  not  be  set  aside. 

When  a  party  seeks  to  examine  his  adversary  before  trial,  he  must 
state  in  his  affidavit  the  facts  and  circumstances  which  render 
such  an  examination  material  and  necessary,  and  this  cannot  be 
done  by  simply  giving  information  to  the  court  of  the  natture  of 
the  action  and  the  allegations  of  the  pleadings,  unless  that  in- 
formation is  sufficient  to  show  that  the  examination  asked  for 
is  material  and  necessary. 

Where  such  affidavit  is  sufficient  in  form  and  statement  of  fact,  the 
court  has  no  discretion,  but  must  grant  the  order. 

In  applying  for  an  order  directing  the  physical  examination  of 
plaintiff  before  trial  in  an  action  for  personal  injuries,  the 
defendant  need  not  state  in  so  many  words  his  intention  to  read 
the  testimony  on  the  trial,  if  such  intention  appear  by  fair 
inference  from  other  facts ;  and  it  is  even  sufficient  to  state  that 
he  proposes  to  use  the  testimony  thus  obtained,  on  the  trial  of 
the  action. 

{Decided  December ^  1894.) 

Motion  by  plaintiff  to  vacate  an  order  for  her  ex- 
amination before  trial. 
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The  facts  are  stated  in  the  opinion. 

« 

Charles  F.  Miller^  for  plaintiff. 

J.  H.  Metcalfe  for  defendant. 

RuMSEY,  J. — The  action  is  brought  to  recover 
damages  for  personal  injuries  received  by  the  plaintiff 
because  of  the  negligence  of  the  defendant,  and  the 
order  for  the  examination  of  the  plaintiff  contained  a 
provision  that  she  should  submit  to  a  physical  ex- 
amination by  two  women  physicians  named  in  the 
order.  The  plajptiff  moves  to  vacate  this  order  for  the 
insufficiency  of  the  affidavit  in  two  respects :  First, 
that  it  does  not  comply  with  rule  83,  by  setting  forth 
facts  and  circumstances  to  show  that  the  examination 
was  material  and  necessary  for  the  defendant ;  and, 
second,  that  it  is  not  made  to  appear  by  the  affidavit 
that  the  defendant  intends  to  read  the  testimony  thus 
taken  upon  the  trial.  The  affidavit  of  which  complaint 
is  made  states  fully  the  nature  of  the  action  and  the 
claim  made  by  the  plaintiff  as  to  the  injuries  which 
she  received,  from  which  it  appears  that  the  action  is 
one  to  recover  damages  for  personal  injuries.  The 
affidavit  further  states  that  the  defendant  and  its 
officers  are  ignorant  of  the  nature  and  extent  of  the  in- 
juries complained  of,  and  there  is  no  denial  upon  this 
motion  that  such  is  the  fact.  It  appears  by  fair  in- 
tendment upon  the  affidavit  that  the  examination 
which  is  sought  for  is  necessary  to  enable  the  defend- 
ant's experts  to  qualify  themselves  for  examination, 
and  for  that  reason  it  is  necessary  to  enable  the  de- 
fendant to  prepare  for  trial.  The  plaintiff  claims,  how- 
ever, that  the  application  for  a  physical  examination 
requires  proof  of  precisely  the  same  facts  as  were  re- 
quired for  an  oral  examination  of  a  party  before  trials 
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and  that  it  is  not  sufficient  that  it  shall  be  made  to  ap- 
pear that  the  defendant  desires  the  examination  sim- 
ply for  the  purpose  of  enabling  him  to  prepare  himself 
and  his  witnesses  for  the  trial.  To  establish  her  claim 
the  plaintiff  cites  the  case  of  Lyon  v.  Railway  Co.  (142 
N.  Y.  298;  37  N.  E.  113).  In  that  case  it  appeared 
that  an  order  had  been  made  for  a  physical  examina- 
tion of  the  plaintiff  by  two  physicians,  but  there  was 
nothing  in  the  order  which  required  an  oral  examina- 
tion of  the  plaintiff  before  trial.  The  Special  Term  re- 
fused to  vacate  the  order,  but'its  decision  was  reversed 
at  General  Term  (27  N.  Y.  Supp.  966),  and  the  order  of 
reversal  was  affirmed  by  the  Court  of  Appeals.  It  ap- 
pears from  an  examination  of  the  case  that  the  only 
question  presented  to  the  Court  of  Appeals  was  whether 
the  order  which  required  the  plaintiff  to  submit  to  a 
physical  examination,  without  at  the  same  time  re- 
quiring an  oral  examination,  was  correct  in  form. 
The  Court  of  Appeals  held  that  the  amendment  of  1893, 
authorizing  a  physical  examination  of  the  plaintiff 
was  to  be  construed  as  a  part  of  the  original  Code  of 
Procedure  respecting  the  examination  of  a  party  be- 
fore trial,  and  that  so  construed,  it  required  the  physical 
examination  to  be  had  at  the  same  time  as  an  oral  ex- 
amination. For  that  reason  it  held  that  an  order  re- 
quiring the  plaintiff  simply  to  submit  to  a  physical 
examination  was  erroneous  in  point  of  form,  and  could 
not  stand.  The  whole  case  turned  upon  the  form  of 
the  order.  There  was  nb  discussion  as  to  the  facts 
which  the  affidavit  must  show,  nor  was  there  any  sug- 
gestion upon  that  subject.  Indeed,  there  could  not 
have  been,  because  no  question  was  made  in  the  case 
of  the  sufficiency  of  the  proof  upon  which  the  order 
was  granted.  There  is  no  doubt  that  when  a  party 
seeks  to  examine  his  adversary  before  trial  he  must 
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state  in  his  affidavit  the  facts  and  circumstances 
which  render  such  an  examination  material  and  neces- 
sary. (Rule  83. )  This  cannot  be  done  by  simply  giving 
information  to  the  court  of  the  nature  of  the  action  and 
the  allegations  of  the  pleadings,  unless  that  informa- 
tion is  sufficient  to  show  that  the  examination  asked 
for  is  material  and  necessary.  The  rule  which  re- 
quires the  statement  of  these  facts  has  not  been 
changed  by  the  amendment  of  section  873  of  the  Code, 
but  there  can  be  no  doubt  that  the  amendment  to  that 
section  has  made  a  very  considerable  change  in  the 
law.  Before  the  amendment  it  was  the  settled  rule 
that  a  defendant  in  those  actions  was  not  entitled  to  a 
physical  examination  of  his  adversary.  M'Quigan  v. 
Raibroad  Co,,  129  N.  Y.  50 ;  29  N.  E.  235.  The  refusal 
of  these  examinations  undoubtedly  puts  the  defendant 
to  a  very  great  disadvantage  in  the  trial  of  his  case. 
The  extent  and  nature  of  the  injuries  suffered  by  the 
plaintiff  is  always  important,  and  frequently  by  far 
the  most  important  of  the  facts  to  be  presented  to  the 
jury,  because  it  is  upon  proof  of  the  nature  and  extent 
of  the  injuries  that  the  jury  must  base  its  conclusions 
as  to  the  damages  which  should  be  recovered.  Ex- 
perience has  shown  that  the  damages  suffered  by  the 
plaintiff  was  a  matter  almost  exclusively  within  his 
own  knowledge,  and  especially  was  this  so  when  the 
symptoms  were  merely  subjective.  In  such  a  case  it 
almost  always  happened  that  the  jury  had  no  evidence 
upon  the  question  of  damages  except  the  testimony 
and  declarations  of  the  plaintiff,  and  his  complaints 
made  to  his  physicians,  and  the  inferences  of  his 
physicians  drawn  from  these  statements.  In  such 
cases  it  was  utterly  impossible  for  the  defendant  to 
obtain  possession  of  any  facts  before  trial  upon  which 
to  base  his  testimony,  or  to  get  any  testimony  of  ex- 
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ports  except  what  was  given  in  answer  to  hypothetical 
questions  based  upon  the  plaintiff's  testimony.  This 
condition  of  affairs  frequently  resulted  in  g^ave  mis- 
carriages of  justice,  and,  while  this  was  not  always 
the  case,  yet  it  not  seldom  happened  that,  when  the 
action  was  submitted  to  the  jury,  the  evidence  upon 
the  question  of  damages  was  so  inadequate  that  the 
verdicts  were  exceedingly  unsatisfactory.  It  was  to 
remedy  this  condition  of  affairs  that  the  statute  in 
question  was  passed.  It  is  quite  evident  that  the 
legislature  intended  to  give  the  right  to  a  physical  ex- 
amination to  enable  the  defendant  to  get  the  informa- 
tion upon  these  very  points  as  to  which  he  had  before 
then  been  entirely  in  the  dark.*  The  wording  of  the 
statute  establishes  that  very  satisfactorily.  It  says 
that  in  every  action  to  recover  damages  for  personal 
injury  the  court  or  judge,  in  granting  an  order  for  the 

*  la  an  action  to  recover  damages  for  personal  injuries,  an  order 
for  the  examination  of  plaintiff  before  trial  should  have  been  con- 
fined to  questions  as  to  the  time  when  or  place  where  the  accident 
occurred,  and  place  of  residence  of  plaintiff  at  that  time.  Kinsella 
V.  Second  Ave.  R.  R.  Co.  19  iV^.  Y,  Supp.  188. 

A  party  cannot  be  examined  before  trial  for  the  purpose  of 
obtaining  admissions.  M'Mahon  v.  B^klyn  City  R.  R.  Co. ,  20  Weekly 
D'Q.  404. 

An  order  for  the  examination  of  a  defendant  will  not  be  made 
when  the  object,  as  disclosed  by  the  afSdavits,  is  to  enable  plaintiff 
to  prepare  for  the  trial.  The  plain  spirit  and  intent  of  the  Code  is  to 
permit  the  deposition  to  be  taken  only  where  the  testimony  is 
material  and  necessary  to  the  party  for  use  on  the  trial  of  the  action. 
Weston  V.  Reich,  48  Hun,  320 ;  Gilbert  v.  Third  Ave.  R.  R.  Co.,  49 
K  Y.  Supr.  129. 

The  object  of  allowing  an  examination  of  the  adverse  party 
before  trial  is  to  ascertain  facts  and  circumstances  either  within  the 
knowledge  of  the  parties  to  the  subject  of  the  action,  and  about 
which  there  shoidd  be  no  controversy,  or  which  are  necessarily 
within  the  knowledge  of  defendant  and  essential  to  the  maintenance 
of  the  action  as  existing,  and  as  alleged.  Glen  Cove  MTg  Co.  v» 
Sutro,  24  State  Rep.  1005. 
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examination  of  the  plaintiff  before  trials  may  direct 
that  the  plaintiff  submit  to  a  physical  examination. 
But  it  goes  further  than  that.  In  the  next  sentence  it 
provides  that  in  any  action  brought  to  recover  damages 
for  personal  injuries,  ''where  the  defendant  shall 
present  to  the  court  or  judge  satisfactory  evidence 
that  he  is  ignorant  of  the  nature  and  extent  of  the 
injuries  complained  of,"  the  court  or  judge  shall 
order  that  such  physical  examination  be  made. 
Where  that  fact  has  been  made  to  appear,  the 
Court  has  no  discretion  in  the  matter  if  the  affidavit  is 
in  other  respects  sufficient.  It  Beems  to  me  that  when 
it  is  made  to  appear  that  the  defendant  is  ignorant  of 
the  nature  and  extent  of  the  injuries,  he  has  shown 
sufficient  to  establish  that  the  examination  is  necessary 
and  material  for  his  interests.  It  is  not  merely  a 
fishing  examination  which  he  asks  for.  The  facts 
which  he  seeks  to  prove  are  purely  without  the  knowl- 
edge of  the  plaintiff.  They  bear  strongly  upon  the 
question  of  damages,  and  they  are  necessary  to  en- 
able the  defendant's  experts  to  prepare  themselves  to 
give  testimony  on  the  trial.  An  examination  for  that 
purpose  is  widely  different  from  one  which  is  had 
simply  to  ascertain  whether  or  not  certain  facts  existed, 
and  if  they  do,  to  enable  the  party  obtaining  the  ex- 
amination to  prepare  to  meet  them.  In  actions  of  this 
nature  the  facts  necessarily  exist.  A  full  and  com- 
plete revelation  with  regard  to  them  is  necessary  to 
the  administration  of  justice,  and  for  that  reason, 
when  it  has  been  made  to  appear,  pursuant  to  the 
statute,  that  the  defendant  is  ignorant  of  the  nature 
and  extent  of  the  injuries,  which  are  the  material  facts, 
I  think  he  has  shown  enough  to  comply  with  rule  83. 

The  second  objection  of  the  plaintiff  is  that  it  has 
not  been  made  to  appear  that  the  defendant  intends  to 
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read  the  testimony  upon  the  trial.  To  this  there  are 
two  answers.  It  need  not  be  stated  in  so  many  words 
that  the  defendant  intends  to  read  the  testimony  upon 
the  trial.  It  is  sufficient  if  that  be  made  to  appear  by 
fair  inference  from  any  other  facts.  (Fogg  v.  Fisk,  30 
Hufiy  61 ;  Ball  v.  Publishing  Co.  12  Civ.  Pro.  R.  4.) 
But  the  rule  authorizing  a  physical  examination  in  the 
presence  of  two  physicians  has  materially  altered  the 
kind  of  testimony  which  is  to  be  obtained  by  these 
examinations.  Not  only  does  the  defendant  procure 
^.he  oral  examination  of  the  plaintiff,  but  he  also  pro- 
cures the  testimony  of  two  expert  witnesses,  whom  he 
has  the  right  to  swear  at  the  trial.  This  testimony,  in 
the  nature  of  things,  is  not  taken  down  by  the  referee, 
and  therefore  is  not  to  be  read  upon  the  trial,  but  is  te 
be  given  viva  voce  in  the  presence  of  the  jury.  For 
this  reason,  when  the  defendant,  in  asking  for  such  an 
examination,  has  stated  that  he  proposes  to  use  the 
testimony  thus  obtained  upon  the  trial  of  the  action, 
he  has  stated  all  that,  in  the  nature  of  things,  can  be 
required.  The  motion  to  vacate  the  order  for  an  ex- 
amination must  be  denied. 
Motion  denied. 
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CLINTON  BANK,  Appellant,  v.  AUGUST  M.  COL- 

LIGNON,  Respondent. 

Supreme  Court,  General  Term,  First  Department, 

January,  1895. 

§549. 

Order  of  arrest— fraudulent  diepoMition  of  defendanVa  property-^ 
fraud  must  he  proven—when  gift  to  wife  void  ae  to  creditore. 

Where,  pursuant  to  the  provisions  of  suhdivision  4  of  section  549  of 
the  Code  of  Civil  I^xxsedure,  the  plaintiff  has  alleged  a  fraudu- 
lent disposition  of  the  property  of  defendant  to  support  an  order 
of  arrest  upon  that  ground ;  it  is  necessary  in  order  that  the 
plaintiff  should  succeed  upon  the  trial  of  the  action  that  he 
should  prove  such  fraud. 

Where  money  has  been  given  by  the  defendant  to  his  wife,  and  the 
evidence  shows  it  to  have  been  given  with  the  expectation  of 
having  it  returned  by  her,  such  an  alleged  gift  confers  no  title 
in  the  defendant  which  can  stand  against  the  claims  of  his 
creditors. 

(Decided  January,  1895.) 

Appeal  by  the  plaintiff,  the  Clinton  Bank,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  defend- 
ant, entered  upon  the  verdict  of  a  jury  rendered  after 
a  trial  at  the  New  York  Circuit,  and  also  from  an 
order  denying  the  plaintiff's  motion  for  a  new  trial 
made  upon  the  minutes. 

The  facts  are  stated  in  the  opinion. 

Clarence  LexoWy  for  plaintiff,  appellant. 

R,  W.  Toddy  for  defendant,  respondent. 

Van  Brunt,  P.  J.— The  respondent  states  this 
action  to  have  been  brought  to  recover  the  sum  of 
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$6,000  and  interest  from  June  6,  1892,  as  damages, 
alleged  to  have  been  sustained  by  plaintiff  on  account 
of  an  alleged  disposition  by  defendant  of  his  property 
with  intent  to  cheat  and  defraud  his  creditors  and 
particularly  the  plaintiff,  after  he  had  incurred  the  in- 
debtedness herein  to  the  plaintiff.  We  do  not  under- 
stand this  to  have  been  the  nature  of  the  action,  but 
rather  that  the  action  was  to  recover  upon  a  promis- 
sory note  made  by  the  defendant  on  the  1st  day  of 
February,  1892,  for  $6,000  payable  four  months  after 
date  ;  and,  pursuant  to  the  provisions  of  subdivision  4 
of  section  549  of  the  Code  of  Civil  Procedure,  the 
plaintiff  alleged  a  f  radulent  disposition  of  the  property 
to  support  an  order  of  arrest  upon  that  ground  ;  and, 
pursuant  to  such  provisions,  it  was  necessary  in  order 
that  the  plaintiff  should  succeed  upon  the  trial  of  the 
action  that  he  should  prove  such  fraud.* 

*  The  e^rident  meaning  of  the  Code  is  that  in  cases  of  fraud,  un- 
der section  549,  the  fraud  alleged  must  be  established  to  the  satis- 
faction of  the  court,  in  order  to  enable  plaintiff  to  recover  a  judg- 
ment. This  may  be  done  where  defendant  fails  to  answer  by  ap- 
plying to  the  court  on  affidavit  stating  the  facts,  whereupon  a  ref- 
erence may  be  ordered,  or  the  court  may  hear  witnesses  upon  the 
application,  or  issue  a  writ  of  inquiry.  Judgment  cannot  be  en- 
tered as  of  course  by  the  clerk.  Fay er weather  v.  Tucker,  M  N,  F., 
Supp.  89. 

Actual  intent  to  defraud  should  be  established.  Hoyt  r.  God- 
frey, 88  N,   y.  669  ;  15  Weekly  Dig.  45. 

A  mere  constructive  fraud  which  the  law  implies  because  an  act 
done  is  in  violation  of  the  statute  or  of  the  rights  of  creditors  at 
common  law  is  not  sufficient.  Sherrill  Roper  Air-Eng.  Co.  v,  Har- 
wood,  80  Hun,  9. 

A  party  seeking  to  establish  a  cause  of  action,  or  a  right  to  a 
remedy  against  another  based  upon  an  alleged  fraud,  must  show 
affirmatively  facts  and  circumstances  necessarily  tending  to  es- 
tablish a  probability  of  guilt ;  if  the  evidence  is  capable  of  an  inter- 
pretation equally  consistent  with  innocence  as  with  guilt,  the 
former  meaning  must  be  given  to  it.  Morris  v.  Talcott,  96  N,  Y,  100, 
rev  g  39  Hun,  426. 
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It  is  claimed  upon  the  part  of  the  appellant  that 
the  learned  court  upon  the  trial  of  this  action  erred  in 
refusing  divers  requests  to  charge  made  by  the  appel- 
lant's counsel.  Upon  an  examination  of  these  requests 
it  appears  that  they  all  except  one  were  couched  in 
language  which  contained  expressions  laying  down  a 
more  stringent  rule  than  was  consonant  with  the  law 
as  we  understand  it,  applicable  to  the  case.  It  is  not 
necessary  that  we  should  consider  these  requests  in 
detail,  because  they  all  presented  the  same  general 
features  in  this  respect  and  called  for  a  class  of 
proof  which  does  not  obtain  ordinarily  in  civil  cases. 
In  respect  to  the  request  which  is  not  subject  to  this 
criticism  it  does  not  seem  to  be  applicable  to  the  facts 
-as  established  upon  the  trial. 

This  leaves  the  question  as  to  whether  the  verdict 
of  the  jury  was  against  the  evidence,  and  whether  the 
court  below,  upon  the  motion  of  the  plaintiff,  should 
have  set  it  aside  upon  that  ground.  Upon  an  examin- 
ation of  the  case  we  are  of  opinion  that  the  court 
erred  in  this  respect.  Much  of  the  story  as  told  by 
the  defendant  and  his  witnesses  is  in  the  highest 
degree  improbable,  and  some  of  its  features  show  be- 
yond question  a  fraudulent  disposition  of  property  by 
the  defendant,  in  which  the  preponderance  of  evi- 
dence would  seem  to  indicate  tbe  defendant's  wife, 
who  is  alleged  to  have  received  the  property  fraudu- 
lently misapplied,  participated.  It  appears  from  the 
evidence  that  the  defendant  had  been  in  business  for 
a  number  of  years  prior  to  the  time  of  his  failure  in 
April,  1892.  Before  such  failure  he  conveyed  a  con- 
siderable amount  of  property  to  his  wife  for  the  pur- 
pose of  paying  an  alleged  indebtedness  to  her  of 
$14,600,  and  it  is  the  consideration  for  this  transfer 
which  is  attacked.    The  defendant  claimed  that  this 
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consideration  was  made  up  of  a  note  bearing  date 
June  1,  1870,  for  $1,000,  and  of  another  note  bearing 
date  January  1,  1892,  for  $13,600.  It  is  the  considera- 
tion for  this  latter  note  which  is  more  particularly 
called  in  question. .  It  appears  that  for  twenty  years 
prior  to  the  time  of  his  failure  the  defendant  had  been 
keeping  house ;  that  he  had  paid  the  rent  of  his  house, 
and  had  made  certain  allowances  to  his  wife  for  run- 
ning the  house.  It  appears  from  the  testimony  of  the 
wife  that  at  various  periods  during  this  time  she  kept 
boarders  or  let  out  furnished  rooms,  and  she  claims 
that  a  large  part  of  the  money  which  formed  the  con- 
sideration of  this  note  on  January  1, 1892,  for  $13,600, 
was  what  she  had  accumulated  in  the  business  of  keep- 
ing boarders  in  the  way  stated,  and  which  she  turned 
over  to  her  husband,  he  giving  her  from  time  to  time 
notes  therefor.  The  wife  was  unable  to  recollect  whether 
it  was  $3,000  or  $4,000  of  boarders'  money  and  interest, 
or  evidently  exactly  what  amount,  came  from  this 
source.  The  balance  of  the  note  was  made  up  of 
money  which  had  been  given  for  Christmas  and  birth- 
day presents  made  by  the  defendant  to  his  wife  during 
this  long  course  of  years,  ranging  from  $25  to  $1,000. 
The  defendant  claims  to  have  been  in  the  habit  of 
giving  his  wife  money  as  presents  at  Christmas  and 
upon  her  birthday,  and  that  she  was  in  the  habit  of 
returning  these  moneys  to  him,  he  giving  her  notes 
therefor.  But  notwithstanding  the  observance  upon 
the  part  of  the  defendant  of  the  anniversary  of  his 
wife's  birth  by  these  large  and  munificent  presents,  he 
was  unable  to  give  its  date.  It  further  appears  that 
no  entries  whatever  were  made  in  the  defendant's 
books  according  to  his  own  testimony  in  reference  to 
these  notes,  and  the  only  account  that  he  had  were 
the  notes  held  by  his  wife.    Then  on  the  1st  of  Janu- 
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ary,  1892,  when  he  desired  to  lump  the  thing,  his  wife 
holding  two  or  three  notes  for  different  amounts  given 
at  different  dates,  interest  was  calculated,  and  this 
one  note  was  given  at  $13,600.  But  there  is  no  expla- 
nation, if  the  thing  was  to  be  lumped,  wh  j  they  did  not 
lump  the  $1,000  note  of  June,  1870,  which  probably 
may  have  had  some  foundation  outside  of  the  imagi- 
nation of  the  parties  to  the  transaction.  It  was  sought 
to  reinforce  the  evidence  of  the  defendant  and  his  wife 
in  regard  to  the  consideration  for  the  $13,600  note  by  the 
testimony  of  their  daughter,  who  it  is  stated  at  the 
time  of  the  giving  of  the  note  of  January  1, 1892,  cal- 
culated the  interest,  etc.  She  swears  that  she  was 
present,  and  that  her  mother  had  some  notes,  but  she 
knew  nothing  as  to  the  consideration  of  the  note,  and 
her  testimony  is  of  little  weight  in  considering  th& 
main  question  as  to  whether  this  was  not  a  scheme 
gotten  up  by  this  defendant  for  the  purpose  of  laying 
aside  something  for  a  rainy  day  at  the  expense  of  his 
creditors.  That  the  defendant  is  utterly  unworthy  of 
belief  is  clearly  established.  He  says  in  accounting 
for  the  diminution  of  his  assets,  that  he  lost  some 
$20,000  speculating  in  stocks  in  the  office  of  Henry 
Clews  Sc  Co.  He  then  states  that  he  lost  $20,000  more 
in  a  broker's  office  down  town,  whose  name  he  does 
not  know,  and  of  the  location  of  which  he  is  ignorant ; 
and  that  although  he  kept  a  bank  account  and  was 
perfectly  familiar  with  the  methods  of  business,  he 
carried  his  money  down  there  in  bills,  at  one  time  hav- 
ing  812,000  in  his  pocket,  and  that  he  was  recommended 
to  this  place  by  somebody  he  did  not  know,  but  he 
thought  it  was  all  straight.  How  this  defendant 
could  possibly  expect  anybody  but  children  of  very 
credulous  years  to  believe  such  a  story  it  is  impossible 
to  imagine.    It  is  so  false  upon  its  face  that  it  does- 
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not  need  comment  to  point  its  incredibility.  We 
further  find  that  the  defendant  seems  to  have  made 
representations  in  regard  to  his  property  which  were 
inconsistent  with  the  truth  if  this  indebtedness  to  his 
wife  existed.  And  it  seems  to  us  that  the  whole  story 
is  of  such  a  fictitious  character  that  it  can  have  but 
little  weight  in  a  court  of  justice.  If  these  moneys 
were  ever  given  by  the  defendant  to  his  wife,  it  is 
manifest  from  the  evidence  that  it  was  with  the  ex- 
pectation that  they  should  be  returned — ^loaned  by 
her  as  he  calls  it — ^and  that  there  was  no  expectation 
that  she  should  retain  possession  of  the  same.  Such 
an  alleged  gift  could  confer  no  title  in  the  defendant 
which  could  stand  against  the  claims  of  his  credit- 
ors. It  seems  to  be  unnecessary  to  discuss  the  evi- 
dence in  detail,  as  the  general  features  which  have 
been  above-mentioned  are  sufiScient  to  characterize 
the  whole  attitude  of  the  defendant  and  to  show  that, 
in  order  that  he  might  secrete  some  of  his  property 
from  his  creditors,  it  was  necessary  that  he  should  in- 
vent losses  which  he  had  never  sustained.  With  this 
feature  in  the  case  it  was  evident  that  the  defendant's 
intentions  were  fraudulent,  and  that  was  all  that  was 
necessary  to  maintain  the  action. 

The  order  denying  the  motion  for  a  new  trial 
should  be  reversed  and  the  verdict  set  aside  and  the 
judgment  vacated,  with  costs  of  appeal,  and  a  new 
trial  granted  upon  the  plaintiff's  paying  the  costs  of 
the  trial  in  the  court  below. 

FoLLETT  and  Parker,  JJ.,  concurred. 

Order  denying  motion  for  new  trial  reversed  and 
verdict  set  aside  and  judgment  vacated,  with  costs  of 
appeal,  and  new  trial  granted  upon  plaintiff's  paying 
costs  of  trial  in  the  court  below. 


VOL.  XXIV.  285 


Fox  V,  Matthiessen. 


FOX,  et  al,  v.  MATTHIESSEN. 

Supreme    Court,    General   Term.    Second   De- 
partment, February,  1895. 

§  1316. 

What  is  an  intermediate  order — an  order  denying  a  motion  to  set 
aside  a  verdict  on  the  ground  of  misconduct  of  a  Juror ^  not  an 
intermediate  order. 

Under  aection  1316  of  the  Code  of  Ciyil  Procedure  providing  that  an 
appeal  from  a  final  judgment  brings  up  for  review  *'  an  inter- 
mediate order  which  ii  specified  ii^  the  notice  of  appeal  and 
necessarily  affects  the  judgment,*'  does  not  include  an  order 
denying  a  motion  .to  set  aside  a  verdict  on  the  ground  of  sur- 
prise;, irregularity  in  the  trial  and  misconduct  of  one  of  the 
jurors. 

An  intermediate  order  is  one  made  between  the  commencement  of 
the  action  and  the  time  the  successful  party  had  a  right  to  enter 
final  judgment. 

A  plaintiff  has  no  right  to  withhold  a  part  of  his  testimony  when  it 
comprises  part  of  his  original  case,  until  he  has  ascertained  how 
far  defendant's  testimony  would  contradict  him  and  then  offer 
the  balance  in  rebuttal. 

(Decided  February  11, 1895.) 

Appeal  from  a  verdict  rendered  at  the  Westchester 
County  Circuit  in  favor  of  defendant. 
The  facts  are  stated  in  the  opinion. 

James  M.  Hunt,  for  plaintiff,  appellant. 
Martin  J.  Keogh,  defendant,  respondent. 

Brown,  P.  J. — This  action  was  brought  to  recover 
commissions  upon  the  purchase  price  of  certain  sugar 
refineries  alleged  to  have  been  earned  under  an  agree- 
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ment  with  the  defendant.  Upon  the  trial  the  jury 
rendered  a  verdict  for  the  defendant.  The  verdict  was 
rendered  on  April  12,  1894,  and  an  order  entered  on 
that  day  denying  a  motion  for  a  new  trial  on  the 
judge's  minutes,  but  judgment  was  not  entered  until 
June  16th.  On  May  5th  the  plaintiffs  moved  at  Special 
Term,  upon  affidavits  and  upon  the  minutes  of  the 
trial,  to  set  aside  the  verdict,  and  for  a  new  trial  upon 
the  ground  of  the  misconduct  of  a  juror ;  and  an  order 
denying  such  motion  was  made  and  entered  on  May 
10th,  and  on  May  26th  another  motion  was  made  to 
settle  the  order  of  May  10th  which  was  denied  upon 
the  same  date,  and  an  order  duly  entered.  The  notice 
of  appeal  in  this  case  is  from  the  judgment,  and  states 
that  the  plaintiffs  intend  to  bring  up  for  review  at  the 
same  time  the  order  denying  plaintiffs'  motion  for  a 
new  trial  upon  the  minutes  and  the  orders  of  May  10th 
and  May  26th.  There  is  no  appeal  from  any  of  the 
orders,  except  in  the  manner  and  form  stated.  The 
form  of  the  appeal  does  not  bring  before  us  for  review 
the  orders  of  May  10th  and  May  26th.  Those  were  not 
intermediate  orders.  Section  1316  of  the  Code  pro- 
vides that  an  appeal  from  a  final  judgment  brings  up 
for  review  "  an  intermediate  order  which  is  specified 
in  the  notice  of  appeal  and  necessarily  affects  the 
judgment. ''  A  notice  of  appeal  from  a  judgment 
which  specified  an  order  denying  a  motion  for  a  new 
trial  on  the  judge's  minutes  was  held,  under  this  sec- 
tion, to  bring  up  such  an  order  for  review,  Hymes  v. 
Van  Cleef,  {Sup.)  16 N.  Y.  Supp.  343  ;  Pfefferv.  Railway 
Co.  {Super.  Buff. )  24  N.  Y.  Supp.  490.  But  an  order 
denying  a  motion  to  set  aside  a  verdict  on  the  ground 
of  surprise,  irregularity  in  the  trial,  and  misconduct 
of  one  of  the  jurors  has  been  held  not  to  be  an  inter- 
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mediate  order  necessarily  affecting  the  judgment.* 
Selden  v.  Canal  Co.  29  N.  Y.  035 ;  Hymes  v.  Van 
Cleef  (Sup.)  15  N.  Y.  Supp.  341.  In  the  last  case  the 
court  defined  an  *'  intermediate  order"  to  be  one  made 
between  the  commencement  of  the  action  and  the 
entry  of  the  judgment  from  which  the  appeal  is  taken. 
The  orders  appealed  from  in  this  case  fall  within  the 
letter  of  that  definition,  but  they  do  so  merely  from 
the  fact  that  the  defendant  delayed  entering  the 
judgment  long  after  he  was  entitled  to  do  so,  and  not 
from  any  connection  existing  in  law  or  fact  between 
the  orders  and  the  judgment.  The  motions  were  not 
addressed  to  the  trial  court,  but  to  the  Special  Term, 
long  after  the  circuit  adjourned ;  and  while  it  is  a  fact 
that,  had  they  been  granted,  judgment  would  not 
have  been  entered,  it  is  equally  the  fact  that  there 
was  the  legal  right  to  enter  the  judgment  immediately 
upon  the  rendition  of  the  verdict,  and  neither  the 
motions  nor  the  orders  that  the  court  might  make 
therein  necessarily  affected  that  right ;  and  if  it  was 
necessary  for  us  to  define  an  "  intermediate  order,"  we 
should  designate  it  as  one  made  between  the  com- 
mencement of  the  action  and  the  time  the  successful 
party  had  a  right  to  enter  final  judgment.  We  are  of 
the  opinion,  therefore,  that  the  orders  denying  a  new 

*  The  orders  which  can  be  reviewed  are  those  made  in  the  pro- 
gress of  the  action  and  before  the  judgment  from  which  appeal  is 
taken,  and  by  which  the  judgment  was  necessarily  affected.  Hunt 
V.  Chapman,  62  N.  F.  838. 

An  order  denying  a  motion  for  a  new  trial,  is  not  brought  be- 
fore General  Term  by,  and  is  not  reviewable  on,  appeal  from  a  judg- 
ment as  an  intermediate  order  involving  the  merits  and  necessarily 
affecting  the  judgment ;  the  court  is  confined  on  such  an  appeal  to 
review  of  the  exceptions  taken  on  the  trial,  and  its  order  is  renew- 
able by  the  Court  of  Appeals.  Thurber  i\  Harlem  B.  M.  &  F.  R.  R. 
Co.,60iV.  r.  826. 


288  CIVIL  PROCEDURE  REPORTS. 


Fox  r.  Matthiessen. 


trial  for  the  misconduct  of  the  juror  are  not  before  us 
for  review,  and  the  appeals  therefrom  are  dismissed. 

Upon  the  merits  of  the  case,  the  testimony  was  of 
a  most  conflicting  character.  The  jury  adopted  the 
defendant's  version  of  the  case,  and  their  determin- 
ation of  the  facts  is  final.  The  exceptions  to  the  ex- 
clusion of  testimony  are  not  sustained.  The  testi- 
mony offered  in  rebuttal  was  properly  excluded.  The 
facts  which  it  was  sought  to  bring  out  were  not  ma- 
terial to  the  controversy.  It  was  not  denied  that 
Leonard  and  defendant  had  had  frequent  conversa- 
tions both  at  their  respective  homes  and  on  the  trains. 
The  facts  that  defendant  might  have  been  frequently 
at  Leonard's  home,  or  that  he  was  there  on  a  Simday 
afternoon  when  Leonard  started  for  Philadelphia,  or 
that  he  once  had  a  long  conversation  with  Leonard  on 
the  train,  were  all  corroborative  of  Leonard's  testi- 
mony, and,  if  they  had  any  relevancy  to  the  case, 
tended  to  establish  Leonard's  version  of  the  contract. 
It  was  therefore  a  pai^t  of  his  original  case,  and  he 
had  no  right  to  withhold  a  part  of  his  testimony  until 
he  had  ascertained  how  far  defendant's  testimony 
would  contradict  him,  and  then  offer  the  balance  in 
rebuttal.  It  was  discretionary  with  the  court  how  far 
it  would  permit  a  reopening  of  the  case  on  rebuttal, 
and  its  ruling  in  that  respect  is  not  reviewable  on 
appeal.  We  have  examined  the  other  exceptions,  but 
there  are  none  that  require  notice. 

The  judgment  and  order  denying  a  new  trial  on 
the  judge's  minutes  must  be  affirmed,  with  costs,  and 
the  appeals  from  the  orders  of  May  10th  and  May  26th. 
are  dismissed,  with  $10  costs  and  disbursements. 
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OUTHOUSE  V.  ODELL. 

Supreme   Court,  Oeneral  Term,    Second  Depart- 
ment, February,  1895. 

§§  1836,  1836,  2718. 

Beferenee  of  claim  figainat  decedenVs  estate-^isbursementB  wUl  be 

aUoioed, 

Section  2718  of  the  Code  of  Civil  Procedure,  as  amended  by  Laws 
1898,  chapter  686,  proTiding  that  on  the  entry  of  an  order  of 
reference  of  a  claim  against  a  decedent's  estate,  the  proceedings 
shall  become  an  action  in  the  Supreme  Court,  and  that  the  ref- 
erence shall  be  governed  on  the  question  of  costs,  by  sections 
1885  and  1886  of  the  Code,  does  not  change  the  existing  rule 
that  disbursements  may  be  allowed  even  though  no  reference  is 
made  to  them  in  said  sections. 

lArkins  v.  Mazon,  108  N.  Y,  680,  followed. 

{Decided  February  11, 1805.) 

Appeal  from  Special  Term,  Orange  County. 

Claim  by  Sylvester  Outhouse  against  Angeline 
Odelly  as  executrix  of  Rachael  Tompkins,  deceased, 
for  $30,000,  which  was  referred  under  the  statute. 
The  referee  found  in  favor  of  claimant  for  $630,  but 
without  costs.  Claimant  then  presented  to  the  clerk 
a  bill  for  disbursements,  amounting  to  $255.74.  Ob- 
jection was  made  thereto  by  the  attorney  for  the 
executrix.  The  clerk  overruled  the  objection,  and 
taxed  the  disbursements  at  the  sum  of  $255. 74.  De- 
fendant appealed  from  the  taxation  to  the  Special 
Term,  where  it  was  affirmed.  From  the  decision  of 
affirmance,  defendant  appeals.    Affirmed. 

W.  H.  H.  Ely,  for  defendant,  appellant. 

Smith  Lent,  for  plaintiff,  respondent. 
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Pbatt,  J. — It  is  clear  from  an  examination  of  the 
case  of  Larkins  v.  Mazon,  103  N.  Y.  680,  9  N.  E.  56, 
that  the  provisions  of  the  old  Code  (section  317)  were 
not  repealed  by  Laws  1880,  chap.  245  ;  Code  Civil  Pro- 
cedure. At  the  time  this  decision  was  rendered,  sec- 
tions 1835  and  1836  of  the  Code  of  Civil  Procedure  were 
in  force,  and  now  are  in  force,  and  section  317  of  the 
old  Code  is  in  force,  unless  repealed  by  chapter  686  of 
Laws  of  1893.*  The  chapter  last  mentioned  provides 
that,  on  the  entry  of  the  order  of  reference,  the  proceed- 
ing shall  become  an  action  in  the  Supreme  Court,  and 
that  the  reference  shall  be  governed  on  the  question  of 
costs  by  sections  1835  and  1836  of  Code  of  Civil  Pro- 
cedure.!   We  therefore  see  that  sections  1835  and  1836 

*  The  provision  referred  to  amends  Code  of  Civil  Procedure, 
section  2718. 

t  The  costs  are  not  controlled  by  the  provisions  of  1885, 1896,  in 
reference  to  costs,  in  an  action  against  an  executor  or  administrator 
in  his  representative  capacity,  and  the  court  has  power  to  award 
costs,  although  the  claim  was  not  presented  '*  within  the  time  lim- 
ited by  a  notice  published,  as  prescribed  by  law,  requiring  creditors 
to  present  their  claims.*'  Denise  v.  Denise,  110  N,  F.  562,  affi'g,  41 
Hun,  9. 

Costs  may  be  awarded  though  the  conditions  precedent  to  the 
right  to  award  costs  in  an  action  are  absent.  Hendricks  v,  Isaacs, 
52  Hun,  100. 

When  the  report  is  for  the  claimant,  he  is  entitled,  against  the 
executors,  to  necessary  disbursements,  including  referee's  fees, 
although  the  court  may  have  adjudged  he  is  not  entitled  to  costs. 
Newton  V.  Sweet,  2  C  R,  61.* 

Costs  awarded  are  the  disbursements  and  not  necessarily  the 
allowance  provided  for  in  the  fee  bill  in  respect  to  actions,  and  an 
order  awarding  costs  in  such  a  proceeding  which  provided  that  they 
should  be  *'  taxable  costs,"  should  be  modified  by  striking  out  the 
words  '<  taxable  costs."    Blankman  v.  M'Queen,  19  Civ.  Pro.  R.  290. 

Elxecutor  can  claim  disbursements  only.  Van  Sickler  v,  Gra- 
ham, 7  Haw.  Pr.  208  ;  Hallock  v.  Bacon,  69  Hun,  90.  See  also  Lar- 
kins V.  Maxon,  108  N.  F.  680  ;  Hatch  v.  Stewart,  42  Hun,  164 ;  Krill 
v.  Brownell,  10  Civ.  Pro.  B,  8 ;  Overheiser  v.  Morehouse,  8  Civ.  I\r>. 
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of  Code  of  Civil  Procedure  are  not  inconsistent  with 
section  317  of  the  old  Code,  and  that  disbursements 
can  be  allowed  where  no  costs  are  given  by  the  de- 
cision. A  distinction  between  costs  and  disburse- 
ments seems  to  have  been  maintained  ever  since  the 
passage  of  section  317  of  the  old  Code.  The  Laws  of 
1803  (chapter  686)  make  no  reference  to  disbursements 
whatever ;  therefore  there  has  been  no  change  in  the 
law  in  regard  to  disbursements  since  the  decision  in 
Larkins  v.  Maxon^  supra.  The  Laws  of  1893,  before 
referred  to,  besides  making  the  proceeding  an  action 
in  the  Supreme  Court,  provided  that  the  referee,  in 
allowing  or  withholding  costs,  should  be  governed  by 
sections  1835  and  1836  of  the  present  Code  ;  and,  as  we 
have  already  seen,  those  sections  make  no  reference 
to  disbursements,  and,  notwithstanding  those  pro- 
visions, disbursements  can  be  allowed.  A  remarkable 
construction  is  that  the  legislature,  by  passing  chapter 
686  of  laws  of  1893,  only  intended  to  substitute  a  ref- 
erence under  the  Revised  Statutes  for  one  under  the 
Code,  as  they  make  no  mention  of  disbursements  in 
that  statute.  By  not  repealing  section  317  of  the  old 
Code,  and  making  no  allusions  to  the  subject,  I  think 
it  a  fair  inference  that  the  legislature  intended  to  make 
no  change  in  the  existing  law  on  that  subject.  With 
some  hesitation,  we  feel  constrained  to  aflSrm  the 
order,  with  $10  costs  and  disbursements. 
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PEOPLE,  Etc.,  ex  rel.   GOTTCHIUS  v.   McGOLD- 

RICK,  CLERK,  Etc. 

Supreme  Court,  Special  Term,  New  York  Cootty, 

March,  1895. 

§§  825,2433. 

Supplementary  prooeedinga  are  special  prooeedinga— papers  therein 
should  he  filed  vjith  the  county  derk^when  a  writ  of  mandamus 
compelling  them  to  be  so  filed  vnU  not  lie. 

Under  section  825  of  the  Code  of  Civil  Procedure,  declarinic  that  & 
return,  or  other  paper,  In  a  special  proceeding,  where  no  othor 
disposition  thereof  is  prescribed  by  law,  must  be  filed,  and  an 
order  therein  must  be  entered  with  the  clerk  of  the  county  in 
which  the  special  proceeding  is  taken  if  it  is  before  a  county 
officer  or  a  judge  of  a  court  established  in  a  city.  Held,  that  the 
examination  of  a  defendant,  taken  in  proceedings  supplementary 
to  execution,  is  a  paper  in  a  "  special  proceeding,"  and  as  such 
must  be  filed  with  the  County  Clerk. 

If  any  provision  contained  in  the  General  Rules  of  Practice  conflicts 
with  any  section  of  the  Code,  such  provision  is  a  nullity,  as  the 
Judges  have  no  power  to  make  a  rule  which  conflicts  with 
a  statute. 

A  writ  of  mandamus  does  not  issue  as  of  right,  but  whether  it  shall 
issue  rests  in  the  sound  discretion  of  the  Court ;  and  it  does  not 
usually  issue  where  the  relator  has  another  adequate  remedy. 

It  seems.  Where  the  question  involved  in  an  action  relates  to  the 
final  disposition  of  papers  in  special  proceedings  instituted  in  a 
certain  Court,  the  determination  of  that  question  should,  in  the 
first  instance,  be  made  by  the  Judges  of  that  Court. 

(Decided  March  18,  1895.) 

Application  for  a  writ  of  mandamus  to  compel 
the  clerk  of  the  City  Court  to  deliver  to  plaintifiTs 
attorney  the  examination  of  a  defendant,  taken  in 
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supplementary  proceedings,  in  order  to  file  the  same 
with  the  County  Clerk. 

Stephen  B.  Brogue,  for  the  relator. 

John  B.  McOoldricky  defendant  in  person. 

Andrews,  J. — This  is  an  application  for  a  writ  of 
mandamus  to  compel  the  clerk  of  the  City  Court  to 
deliver  to  plaintiff's  attorney  the  examination  of  a 
defendant^  taken  in  proceedings  supplementary  to  ex- 
ecution, in  order  that  the  same  may  be  filed  with  the 
County  Clerk.  There  can  be  no  doubt  that  proceed- 
ings supplementary  to  execution  are  '^special  pro- 
ceedings," for  they  are  expressly  declared  to  be  such 
by  section  2433  of  the  Code ;  and  section  825  of  the 
Code  declares  that  a  return,  or  other  paper,  in  a  special 
proceeding,  where  no  other  disposition  thereof  is  pre- 
scribed by  law,  must  be  filed  and  an  order  therein 
must  be  entered  with  the  Clerk  of  the  County  in  which 
the  special  proceeding  is  taken  if  it  is  before  a  county 
officer  or  a  Judge  of  a  Court  established  in  a  city.  As 
I  understand  the  matter,  there  is  no  other  statute 
which  prescribes  what  disposition  shall  be  made  of 
papers  in  special  proceedings  instituted  in  the  City 
Court,  and  it  therefore  seems  to  me  clear  that  such 
papers  should  be  filed  with  the  County  Clerk.  If  any 
provision  of  rule  2  of  the  General  Rules  of  Practice 
confiicted  with  the  above  cited  provision  of  said  sec- 
tion 825  such  provision  would  be  a  nullity,  as  the 
Judges  have  no  power  to  make  a  rule  which  confiicts 
with  said  section.  I  am  of  the  opinion,  however,  that 
no  provision  of  said  rule  does  confiict  with  said  pro- 
vision of  said  section  825,  for  the  rule,  by  its  own 
terms,  applies  to   those  cases    only  where   no  pro- 
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vision  is  made  by  the  Code,  and  in  this  c£Uie  pro- 
vision is  made  by  said  section  825.  This  conclusion 
seems  to  me  to  be  in  accord  with  that  of  the  Qeneral 
Term  of  the  Superior  Court  in  Fiske  v.  Twigg  (50 
N.  Y.  Superior  Ct  Rep.  p.  69).*  Nevertheless,  I  think 
that  the  present  application  for  a  writ  of  mandamus 
should  be  denied  for  several  reasons :  First.  A  writ 
of  mandamus  does  not  issue  as  of  right,  but  whether 
it  shall  issue  rests  in  the  sound  discretion  of  the  Court; 
and  it  does  not  usually  issue  where  the  relator  has 
another  adequate  remedy.  In  the  present  case  the 
relator  has  an  adequate  remedy  by  an  application  to 
a  Judge  of  the  City  Court  to  require  the  clerk  to  file 
the  papers  in  the  office  of  the  County  Clerk,  and,  if 
such  application  is  denied,  by  an  appeal  to  the  Gene- 
ral Term  of  the  City  Court ;  and  if  the  order  denying 
the  application  is  affirmed,  by  a  further  appeal  to  the 
Qeneral  Term  of  the  Court  of  Common  Pleas.  Sec- 
ondly  :  The  question  involved  relates  to  the  final  dis- 
position of  papers  in  special  proceedings  instituted  in 
said  Court,  and  it  seems  to  me  that  the  determination 
of  that  question  should,  in  the  first  instance,  be  made 
by  the  Judges  of  that  Court.  Moreover,  it  appears 
that  the  identical  question  now  presented  was  brought 
before  the  Chief  Justice  of  that  Court  several  years 
ago,  and  he  came  to  a  conclusion  different  from  that 
reached  by  me,  and  decided  that  the  examinations  of 
judgment  debtors,  taken  in  supplementary  proceedings 
instituted  in  that  Court,  should  be  filed  with  the  clerk 

*  Supplementary  proceeding!  are  special  proceedings  and  the 
depositions  of  witnesses,  taken  thereon,  must  be  filed  with  the  Countj 
Clerk,  though  thej  were  not  used  upon  the  application  for  the  order, 
whiph  was  thereafter  entered,  appointing  a  receiver,  and  though  the 
testimony  was  taken  down  and  written  out  by  a  stenographer  paid  by 
plaintiflPs  attorney.    Fiske  v.  Twigg,  5  Civ.  Pro.  JS.  41 ;  50  N.  Y. 
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of  the  said  Court  (^66.  N.  C,  vol.  Z2,  p.  438).  Jo 
appeal  w€ts  taken  from  the  order  entered  upon  this 
decision,  and  it  appears  by  the  afSdavit  of  the  clerk 
that,  in  compliance  therewith,  vast  numbers  of  papers 
have  been  retained  by  him  and  are  now  on  file  in  his 
office ;  and  that  this  is  the  only  instance  in  which  it  has 
been  claimed  that  it  was  not  his  right  and  duty  to  do  so. 
Under  these  circumstances,  for  this  Court  to  now  issue 
the  writ  asked  for  would  be  to  disregard  the  salutary 
rule  stare  decisis^  to  embarrass  the  clerk  in  the  discharge 
of  the  duties  of  his  office  and  place  him  in  the  awk- 
ward position  of  being  compelled  to  disregard  the  de- 
cision of  the  former  Chief  Justice  of  his  own  Court  in 
order  to  comply  with  the  writ.  I  think  the  relator 
should  be  left  to  his  remedy  by  motion  in  the  City 
Court. 

Motion  denied  without  costs. 


GEORGE  LEWIS  PRENTISS,  as  General  Guar- 

DiAN  OP  Marie  Carleton,  Infant,  Appellant, 

V.  ELLEN  BOWDEN,  Respondent. 

New  York  Court  of  Appeals,  March,  1895. 

§§  1379,  1380,  1381. 

Action  by  judgment  creditor  to  set  cuide  conveyance— necessity  of 
exhausting  remedy  at  law— execution  against  property  of  dead 
man,  mthout  leave  of  court  and  surrogate,  absolutely  void. 

An  execution,  issued  against  the  property  of  a  judgment  debtor  after 
his  decease,  without  notice  to  his  representatives,  and  permission 
of  the  court  which  rendered  the  judgment  and  of  the  proper 
surrogate  as  provided  for  in  sections  1380,  1381  of  the  Code  of 
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Civil  Pi*ooedure,  is  nugatory  and  absolutely  void,  and  cannot 
serve  as  a  fulfillment  of  the  condition  precedent  to  the  mainte- 
nance of  an  action  in  equity  to  set  aside  a  conveyance  of  land 
made  to  defraud  creditors,  and  appropriate  the  property  to  the 
payment  of  the  debt. 
(Decided  March,  1895.) 

Action  by  judgment  creditor  to  set  aside  a  convey- 
ance alleged  to  be  fraudulent. 

Material  facts  are  stated  in  the  opinion. 

W.  R.  Wilder^  for  plaintiff,  appellant. 

Benjamin  Patterson  and  Oeotge  Belly  for  defend- 
ant,  respondent 

Finch,  J. — There  is  no  ambiguity  in  the  character 
,  and  scope  of  this  action.  It  is  brought  by  a  judgment 
creditor  against  the  grantee  of  his  debtor  to  set  aside 
a  conveyance  of  land  as  made  in  fraud  of  creditors 
and  to  appropriate  the  property  to  the  payment  of  the 
debt.  The  plaintiff  sues  for  herself  alone  and  in  her 
own  sole  right  as  judgment  creditor.  She  joins  no 
other  creditors  and  does  not  sue  for  their  benefit,  but 
exclusively  for  her  own.  It  is  of  course  a  necessary 
condition  of  a  right  to  invoke  the  aid  of  equity  in  such 
a  case  that  the  creditor  should  have  first  exhausted 
her  remedy  at  law  by  the  issue  and  return  of  an  exe- 
cution unsatisfied  in  whole  or  in  part.  The  plaintiff 
issued  such  an  execution,  but  not  until  the  debtor  was 
dead.  That  death  occurred  between  seven  and  eight 
o'clock  in  the  morning  and  execution  was  issuedfour 
or  five  hours  later  on  the  same  day.  The  courts  below 
have  held  that  the  execution  was  nugatory  and  abso- 
lutely void,  and  cannot  serve  as  a  fulfillment  of  the 
condition  precedent  to  the  maintenance  of  the  action. 
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The  whole  controversy  turns  upon  that  point.  It  is 
technical  in  its  character,  and  yot  the  rule  subserves 
an  important  and  substantial  purpose.  Equity  inter- 
venes always  for  a  reason  and  never  needlessly  ;  and, 
declining  its  relief  when  there  is  a  sufficient  and  ade- 
quate remedy  at  law,  is  obliged  to  say  by  what  proof 
it  shall  be  established  that  the  remedy  at  law  has  been 
tried  and  failed.  It  has  selected  for  that  proof  the 
issue  and  return  of  an  execution,  both  because  that  is 
the  natural  and  usual  mode  of  enforcing  the  legal 
right,  and  because  it  is  easy  to  prove  or  disprove  and 
involves  no  necessary  dispute.  We  are  not  at  liberty, 
therefore,  to  disregard  it  as  a  needless  and  unmeaning 
ceremony. 

An  execution  against  the  property  of  a  dead  man, 
without  notice  to  his  representatives  on  the  permission 
of  the  Surrogate,  is  wholly  unauthorized.  The  Code 
explicitly  forbids  it  (§  1379),  except  as  provided  in  the 
next  two  following  sections.  These  provide  that  the 
leave  of  the  Court  which  rendered  the  judgment  and 
of  the  proper  Surrogate  must  be  first  obtained,  and  the 
mode  and  manner  of  securing  the  permission  is  pointed 
out.  Without  such  permission  the  execution  is  for- 
bidden, and  not  merely  voidable,  but  absolutely  void. 
We  so  held  in  Wallace  v.  Swinton  (64  N,  F.  188).  The 
appellant  seeks  to  escape  the  effect  of  that  case  upon 
the  ground  that  it  declares  the  execution  absolutely 
void  against  those  who  are  not  made  parties  to  pro- 
ceedings authorized  by  law  for  revival  of  the  judg- 
ment against  their  property,  and  that  the  defendant 
is  in  fact  executrix  of  the  deceased  judgment  debtor 
and  caused  herself  to  be  made  a  party  to  the  judgment 
for  the  purposes  of  an  appeal.  But  she  did  that  five 
weeks  after  the  execution  had  been  returned  and  when 
the  invalidity  of  that  writ  was  already  conclusively 
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settled.  Cases  also  are  cited  in  which  it  has  been  held 
that  such  an  execution  is  merely  voidable,  but  they 
are  of  little  utility  because  entirely  unaffected  by  a 
peremptory  statute  forbidding  utterly  the  issue  of 
such  an  execution,  except  only  after  the  prescribed 
notice  and  permission.  It  is  urged  also  that  the 
validity  of  the  execution  cannot  be  assailed  collater- 
ally. The  cases  declaring  that  doctrine  are  cases  of 
irregularity  merely,  and  not  those  in  which  the  execu- 
tion was  absolutely  void.  It  is  further  said  that  there 
are  exceptions  to  the  general  rule  requiring  the  issue 
and  return  of  an  execution,  and  one  of  them  is  when 
that  preliminary  step  is  impossible.  But  it  was  not 
necessarily  impossible  in  the  present  case.  On  a 
proper  application  leave  might  have  been  granted. 
The  truth  is  the  plaintiff  is  seeking  an  advantage  for 
herself  above  and  beyond  that  belonging  to  the  other 
creditors  of  the  deceased.  Our  whole  theory  of  ad- 
ministration rests  upon  the  idea  that  when  a  man  dies 
his  estate  shall  answer  to  his  creditors  equally  and 
without  preference,  and  the  Surrogate  is  purposely 
made  master  of  the  situation  to  prevent  inequality  of 
payment.  This  plaintiff  could  undoubtedly  have 
maintained  an  action  for  the  benefit  of  all  the  cred- 
itors, after  refusal  of  the  representatives  to  set  this 
conveyance  aside,  but  instead  of  that  she  is  seeking, 
by  an  ordinary  creditor's  action,  to  secure  payment  of 
her  own  debt  regardless  of  what  may  happen  to 
others.  For  the  effort  now  made  to  turn  the  action 
into  one  of  the  permitted  character  has  too  many 
difficulties  in  the  way  to  succeed.  Something  of  that 
kind  was  done  in  National  Tradesman's  Bank  v.  Wet- 
more  (124  N.  Y.  241)  ;  but  there  the  question  was  not 
raised  by  the  answer,  while  here  the  facts  which  raise 
it  are  fully  pleaded.     The  death  of  the  debtor  before 
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the  issue  of  execution,  the  probate  of  his  will,  the  ap- 
pointment of  John  S.  Wetherley  and  the  defendant 
Ellen  Bowden  as  executors  are  each  alleged.  If  a  re- 
quest to  Ellen  as  executrix  to  disaflSrm  her  own  title 
would  be  needless  because  absurd,  that  fact  is  not  true 
of  the  executor,  and  his  right  cannot  be  arbitrarily  set 
aside.  And  where  the  creditor  may  sue  in  behalf  of 
the  representatives  refusing  to  do  their  duty,  that  fact 
should  be  alleged  and  such  representatives  be  made 
parties  defendant  (Harvey  v.  McDonald,  133  N.  F. 
631).  The  executor  Wetherley  is  not  made  a  party  at 
all,  and  the  executrix  only  as  an  individual.  The 
plaintiff,  however,  though  failing  in  this  action,  may 
hereafter  pursue  the  other  remedy. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


LOUIS   PROWEEDER,    Guardian  ad  Litem,   Rb- 
SPONDENT,  V.  SAMUEL  LEWIS,  Appellant. 

Crry   Court   of   New   York,    General   Term, 

January,  1895. 

§  723. 

Error  in  entitling  an  ciction  merely  formal  and  ean  he  amended — 
infant  competent  to  testify  may  make  an  affidavit  to  produce 
order  of  arrest. 

Ad  error  made  in  entitling  an  action  brought  by  an  infant  through 
his  guardian  ad  litem,  in  not  naming  the  infant  first  and  the 
guardian  afterwards,  is  merely  formal  and  may  be  amended 
under  section  723  of  the  Code  of  Civil  Procedure. 
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• 

An  infant  who  poeseeses  intelligence  enough  to  understand  the 
nature  of  an  unprovoked  assault  and  its  effects  upon  his  person 
and  who  understands  the  nature  of  an  oath  and  theconsequenoee 
of  its  TiolatioD,  is  competent  to  testify  upon  the  trial  of  an 
action^  and  is  therefore  competent  to  make  the  affidavit  neces- 
sary to  obtain  the  provisional .  remedy  of  anest  in  aid  of  his 
-    action. 

(Decided  January,  1895.) 

Appeal  by  defendant  from  an  order  denying  a 
motion  to  vacate  order  of  arrest,  and  amending  title 
of  action. 

Ooldfogle  &  Cohn,  for  defendant,  appellant. 
N,  S.  Levy,  for  plaintiff,  respondent. 

Ehruch,  Ch.  J. — The  action  was  begun  under 
the  above  title,  instead  of  '' Samuel  Proweeder,  an 
infant,  by  Louis  Proweeder,  his  guardian,"  etc. 

The  affidavit  upon  which  the  order  of  arrest  was 
issued  was  made  by  the  infant,  and  alleged  an  assault 
and  battery  committed  upon  him,  from  the  effects  of 
which  his  nose  became  swollen,  his  left  eye  discolored 
and  his  left  ear  bruised. 

That  it  was  an  action  by  the  infant  by  his  guard- 
ian ad  litem  was  made  evident  by  every  allegation 
and  feature  throughout  the  proceeding. 

For  the  error  in  not  naming  the  infant  first  and 
the  guardian  afterwards,  the  defendant  sought  to 
vacate  the  order  of  arrest.  The  court  below  denied 
the  motion,  and  directed  that  the  title  of  the  action  be 
amended  so  as  to  read  in  the  proper  form.  The 
defect  was  formal  merely,  and  amendable  under 
section  723  of  the  Code,  almost  as  of  course.  It  was 
also  urged  by  the  defendant  that  the  infant,  being  of 
the  age  of  ten  years,  could  not  make  the  affidavit  on 
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which  the  arrest  was  founded.  There  is  nothing  in 
the  case  which  intimates  that  the  infant  was  so  devoid 
of  intelligence  as  not  to  understand  the  nature  of  an 
unprovoked  assault  and  its  effects  upon  his  person,  or 
which  would  justify  a  ruling  that  the  infant  did  not 
know  the  nature  of  an  oath  and  the  consequences  of 
its  violation.  It  will,  therefore,  be  inferred  that  he 
would  be  competent  to  testify  upon  the  trial,  and  if 
competent  there,  we  cannot  hold  that  he  would  be  in- 
competent to  make  the  preliminary  affidavit  neces- 
sary to  obtain  the  provisional  remedy  of  arrest  in  aid 
of  his  action. 

At  all  events,  the  justice  below  exercised  his  dis- 
cretion which  was  not  abused  ;  and  the  order  appealed 
from  must  be  affirmed,  with  costs. 

FiTZSiMONS  and  Conlan,  JJ.,  concur. 

Order  affirmed  with  costs. 


ACHILLE  J.  OISHEI  v.  JAMES  B.  CRAVEN. 

Superior    Court    of    Buffalo,     Obneral    Term^ 

January,  1896, 

§534. 
Action  an  promissory  note-^what  aUegcUiona  are  neeesaary. 

In  an  action  on  a  promissory  note,  it  is  sufficient  to  allege  that  said 
note  was  "assigned,  transferred,  delivered,  and  indorsed,*' to 
the  plaintiff.  This  allegation  creates  the  presumption  that  the 
note  was  lawfully  delivered  by  the  owner  and  that  plaintiff  has 
title. 

It  is  not  necessary  to  allege  consideration  for  the  assignment,  for  if 
it  be  the  fact  that  it  is  assigned,  it  is  of  no  consequence  whether 
it  be  for  value  or  not. 
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An  allegation  that  the  note  is  due  and  that  no  part  of  it  has  been 
paid ;  that  it  has  been  protested,  all  of  which  has  damaged  the 
plaintiff  in  a  certain  amount,  for  which  sum  and  interest  judg- 
ment is  demanded,  is  sufficient  without  stating  that  there  is  due 
the  plaintiff  on  this  note  the  sum  named  or  any  other  suol 

(Decided  January,  1895.) 

Demurrer  to  complaint,  upon  the  ground  that  it 
does  not  state  facts  sufficient  to  constitute  a  cause  of 
action. 

Charles  Oishei^  for  plaintiff. 

C  8.  Crasser y  for  defendant. 

Hatch,  J. — The  pleading  is  upon  a  promissory 
note  and  is  in  attempted  compliance  with  section  534, 
Code.  It  first  alleges  that  on  a  given  date  defendant 
for  value  made  and  delivered  his  promissory  note  to 
one  Vendello.    It  then  sets  out  the  note  : 

Buffalo,  N.  Y.,  December,  1893. 

**  Six  months  after  date  I  promise  to  pay  to  the 
order  of  M.  Vendello  three  hundred  and  thirty-one 
($331.02)  dollars  and  two  cents  at  Third  National 
Bank,  Buffalo,  N.  Y.    Value  received. 

J.  B.  Craven." 

Second. — Alleges  that  on  or  about  the  20th  day  of 
February,  1894,  said  note  was  '*  assigned,  transferred, 
delivered  and  indorsed  "  to  the  plaintiff. 

Third, — That  no  part  of  the  said  note,  which  is 
due,  has  been  paid ;  that  on  the  2d  day  of  July,  1894, 
it  was  protested  for  non-payment,  ''  all  to  the  damage 
of  the  plaintiff  in  the  sum  of  $332.23,  and  interest  from 
said  second  of  July.  Then  demands  judgment  for 
the  last  mentioned  sum,  with  interest  and  costs. 

The  first  objection  is,  that  it  is  not  alleged  that 
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the  owner  ever  transferred  the  note  to  plaintiff.  But 
it  is  alleged  that  the  note  was  assigned,  transferred, 
delivered  and  indorsed  to  the  plaintiff.  This  allegation 
creates  the  presumption  that  the  note  was  lawfully 
delivered  and  that  the  plaintiff  has  title.  In  Prindle 
V.  Caruthers,  16  N.  Y.  431,  the  allegation  was  that  the 
contract  became  plaintiff's  property  by  purchase,  and 
the  Court  say :  '^  The  allegation  cannot  be  true  un- 
less he  purchased  of  the  parties  having  the  lawful 
right  to  dispose.  The  whole  matter  will  be  capable  of 
litigation  on  the  trial." 

Legally  this  note  could  not  be  assigned  and  de* 
livered  to  plaintiff  except  by  one  h£tving  right  and 
title  so  to  do.  But  it  is  not  necessary  to  allege  this ; 
it  is  sufBicient  to  aver  the  fact  of  assignment  and  de- 
livery. So,  in  Hays  v.  Hathom,  74  N.  F.  491,  it  is 
said  ^'  the  production  of  the  paper  by  him  was  prima 
facie  evidence  that  it  had  been  delivered  to  him  by 
the  payee  and  that  he  had  title  to  it."  These  are  cases 
upon  which  defendant  relies.  But  this  doctrine  sup- 
ports the  allegation  of  the  complaint.  It  is  not  neces- 
sary to  allege  consideration  for  the  assignment,  for  if 
it  be  the  fact  that  it  is  assigned  it  is  of  no  consequence 
whether  it  be  for  value  or  not.  Certainly  the  maker 
cannot  complain.  It  is  said  that  the  complaint  does 
not  allege  the  facts  required  by  section  534  of  the 
Code,  in  that  it  fails  to  state  that  there  is  due  the 
plaintiff  on  this  note  the  sum  named  therein  or  any 
other  sum.  This  is  true,  but  it  does  not  follow  that 
the  complaint  is  bad  for  that  reason.  It  does  allege 
that  the  note  is  due  and  that  no  part  of  it  has  been 
paid ;  that  it  has  been  protested,  all  of  which  has 
damaged  the  plaintiff  $332.23,  for  which  sum  and 
interest  judgment  is  demanded.  We  have  no  diffi- 
culty in  spelling  out  of  this  allegation  that  defendant 
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has  made  default  in  payment  of  his  note  or  any  part 
of  it,  and  that  he  is  now  owing  thereon,  and  that 
plaintiff  is  entitled  to  the  sum  due.  It  does  not  com- 
ply with  section  534,  Code,  because  it  does  not  state 
in  place  of  '^  to  the  damage,"  etc.,  '^  that  there  is  due 
to  the  plaintiff  thereon,"  But  it  does^  imperfectly 
and  poorly,  yet  sufficiently,  comply  with  section  48 1 
in  that  it  does,  coupled  with  the  other  allegations, 
state  a  cause  of  action.  Smith  v.  Fellows,  26  Hun, 
384 ;  Vogle  v.  Kirby,  4  N.  F.  Supp.  99  ;  Keteltas  v. 
Myers,  19  N.  Y.  231 ;  Sanders  v.  Soutter,  126  Id.  193. 

Judgment  should  be  ordered  for  plaintiff  on  the 
demurrer,  with  costs,  with  leave  to  defendant  to  an- 
swer in  twenty  days  on  payment .  of  costs. 

Titus,  Ch.  J.,  and  White,  J.,  concur. 


MATTER  OF  BLAIR. 
Supreme  Court,  Special  Term,  Chambers. 

§§  1312,  1327,  1330,  1331. 
Undertaking  on  appeal— where  to  apply  for  order  fixing  the  amounts 

Where,  on  an  appeal  from  a  judgment  of  the  General  Term  to  the 
Court  of  Appeals,  a  motion  is  made  for  an  order  fixing  the 
amount  of  the  undertaking  to  be  given  by  the  appellants  and 
dispensing  with  an  undertaking  on  the  part  of  one  of  the  appel- 
lants as  executor,  the  proper  practice  is  to  have  the  application 
made  to  that  branch  of  the  court  from  which  the  appeal  is 
taken. 

{Decided  March  25,  1895.) 

Motion  for  an  order  fixing  the  amount  of  an  un- 
dertaking to  be  given  by  appellants,  upon  appeal  from 
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a  judgment   of  the  Qeneral  Term  to  the  Court  of 
Appeals. 

William  Blair,  for  the  motion. 

Potter  &  Kelvert,  opposed. 

Pattersok,  J. — This  motion  was  made  at  the 
Special  Term  for  an  order  fixing  the  amount  of  the 
undertaking  to  be  given  by  the  appellants  upon  appeal 
from  a  judgment  of  the  Qeneral  Term  to  the  Court  of 
Appeals  for  the  purpose  of  obtaining  a  stay  of  pro- 
ceedings, and  dispensing  with  an  undertaking  on  the 
part  of  one  of  the  appellants  as  executor.  The  ques- 
tion of  practice  presented  is,  whether  such  motion 
should  be  made  at  the  Special  Term  or  General  Term. 
By  section  1312  of  the  Code  of  Civil  Procedure,  it  is 
provided  that  the  Court  in  or  from  which  the  appeal 
is  taken  may  limit  the  amount  of  or  dispense  with 
security  in  certain  cases.  By  section  1327,  which  reg- 
ulates appeals  to  the  Court  of  Appeals,  the  kind  of 
security  to  stay  execution  on  a  judgment  for  money  is 
specified,  and  as  therein  provide^,  the  Court  may  at 
any  time  afterwards,  on  satisfactory  proof  that  the 
sum  so  fixed  is  insufficient  in  amoui^;,  make  an  order 
requiring  the  appellant  to  give  a  further  undertaking. 
Where  the  judgment  is  for  a  chattel  or  the  delivery  of 
personal  property,  the  appellant  must  give  an  under- 
taking in  a  sum  fixed  by  the  Court  below  or  a  Judge 
thereof.  By  section  1330,  what  must  be  done  upon  an 
appeal  from  a  judgpnent  or  order  directing  the  execu- 
tion of  a  conveyance  is  stated.  And  by  the  next  sec- 
tion (1331),  security  to  stay  execution  on  a  judgment 
for  the  possession  of  real  property,  when  required, 
shall  be  in  the  form  of  an  undertaking  which,  in  addi- 
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tion  to  the  other  requirements,  shall  be  in  a  sum 
"  fixed  by  a  Judge  of  the  Court  below."  It  will  thus 
be  noticed  that  the  kind  of  undertaking  or  security  to 
be  given  to  obtain  a  stay  will  depend  upon  the  charac- 
ter  of  the  judgment.  As  to  certain  judgments,  the 
Court  below  or  the  Court  to  which  the  appeal  is  taken 
may  fix  the  terms  of  the  security,  and  in  some  cases 
dispense  with  it ;  and  in  other  cases  again,  where  it  is 
a*  question  of  fixing  the  amount  of  security,  not  only 
the  Court  below,  but  any  Judge  thereof,  has  the  power 
so  to  fix  it.  Without,  therefore,  passing  upon  the 
question  of  the  right  of  the  Judge  at  Special  Term  in 
certain  cases,  such  as  appeals  from  money  judgments, 
to  determine  the  amount  of  security,  I  think  that 
where,  as  here,  there  is  a  dispute  as  to  the  character 
of  the  judgment  and  the  appeal  is  from  a  judgment  of 
the  General  Term,  the  proper  practice  would  be  to 
have  the  application  made  to  that  branch  of  the  Court 
to  fix  the  amount  of  the  undertaking  and  to  determine 
whether  one  of  the  appellants  designated  as  an  execu- 
tor has  the  right  to  appeal  without  giving  any  security. 
While  it  is  true  that  the  General  Term  is  the  Supreme 
Court,  or  the  same  Court  as  the  one  in  which  the 
Special  Term  Judge  sits,  it  is  a  different  part  thereof, 
and  it  would  ly  unnecessarily  burdening  the  Special 
Term  to  require  it,  or  a  Judge  of  the  Court  not  a  mem- 
ber of  the  General  Term,  to  construe  the  character  and 
effect  of  the  judgment  appealed  from.  The  General 
Term,  having  rendered  the  judgment,  is  in  the  best 
position  to  determine  its  character  and  scope.*  I  think, 

*  An  application  for  an  order  dispensing  with  or  limiting  the 
security  required  to  stay  execution  on  appeal  to  the  Court  of  Appeals 
may  not  be  made  in  that  court,  but  should  be  made  to  the  court  **  in 
or  from  which  the  appeal  is  taken."  *It  aeema,  that  the  only  cases 
where  the  application  may  be  made  to  the  court  to  which  the  appeal 
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therefore,  that  the  application  should  be  made  to  the 
General  Term,  and  this  motion  is  accordingly  denied^ 
with  leave  so  to  apply. 


THE  NEW  YORK  BOARD  OF  FIRE  UNDER- 
WRITERS  V.  METROPOLITAN  LLOYDS  OF 
NEW  YORK  CITY,  BEECHER  &  CO.,  as  chief 

EXECUTIVE    OFFICERS    OF    METROPOLITAN     LlOYDS 

OF  New  York  City,  performing  corresponding 

FUNCTIONS  of  TREASURER  THEREOF. 

Supreme   Court,    Special  Term,    N.    Y.    County, 

March,  1895. 

§530. 

Act  inearparating  Board  of  Fire  Underwriter9— public  act—^neednot 
be  pleaded  by  Us  title  cu  weU  as  by  Hjs  chapter  and  date  of  passage* 

An  Act  iDcorporating  the  New  York  Board  of  Fire  Underwriters 
held  to  be  a  public  act  as  to  its  sections  regulating  the  fire  patrol, 
and  therefore,  when  pleaded,  it  need  not  be  set  forth  by  its  title 
as  well  as  by  its  chapter  and  year  of  passage,  under  section  580 
of  the  Code  of  Civil  Procedure,  prescribing  the  form  and  nuui- 
ner  of  pleading  a  private  statute. 

A  private  act  which  contains  some  provisions  of  a  public  nature,  is 
pro  tanto  a  public  act. 

The  Legislature  has  the  power  to  regulate  the  insurance  business, 
and  therefore  a  provision  in  an  act,  for  an  assessment  upon  those 
engaged  in  the  business  for  the  support  of  fire  patrol,  in  propor- 
tion to  premiums  received,  will  be  sustained. 

is  taken  (except  where  the  appeal  is  in  the  same  court  which  ren- 
dered the  judgment  or  made  the  order  appealed  from)  are  those 
where  the  appeal  is  in  the  Supreme  Court  from  an  inferior  court  or 
to  a  Qeneral  Term  of  the  Supreme  Court,  or  to  a  superior  city  court 
in  a  special  proceeding  (Hills  v.  Peekskill  Sav.  Bank,  95  N.  Y.  675). 
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An  allegation  in  a  complaint  that  certain  persons  perform  "  corre- 
sponding functions  of  a  treasurer,"  sufficientlj  designates  them 
as  such,  although  they  may  not  bear  the  title. 

(Decided  March  26, 1805.) 

Demurrer  to  complaint. 

The  facts  are  stated  in  the  opinion. 

John  Berry,  for  plaintiff. 

W.  C.  Beecher,  for  defendants. 

Beekman,  J. — Upon  a  careful  ez€unination  of  the 
questions  raised  by  the  demurrer  in  this  case,  I  have 
come  to  the  conclusion  that  I  would  not  be  justified  in 
rejecting  the  complaint  as  insufficient,  although  it 
rests  quite  upon  the  border  line.  If  the  statute  upon 
which  the  plaintiff  relies  for  his  cause  of  action  is  a 
private  act,  it  certainly  has  not  been  properly  pleaded, 
under  section  530  of  the  Code  of  Civil  Procedure,  which 
requires  the  title  of  the  act  to  be  set  forth  as  well  as 
its  chapter  and  year  of  passage  where  that  form  of 
pleading  is  resorted  to.*    lam,  however,  inclined  to 

*  A  private  and  local  act  must  be  pleaded,  but  if  it  contain  some 
provisions,  neither  private  nor  local,  these  when  relied  on,  need  not 
be  pleaded  (Bretz  v.  Mayor,  6  Rob,  825). 

If  the  facts  stated  bring  the  case  within  a  public  statute,  it  need 
not  be  referred  to  (McHarg  v,  Eastman,  7  Boh,  137). 

In  pleading  the  statutes  of  another  State,  only  their  legal  effect 
need  be  averred  (Robarge  v.  Cent.  Vt.  R.  R.  Ck>.,  18  Abb.  N,  C.  862). 

Statutes  of  another  State  must  be  averred  in  the  same  manner 
as  other  facts  ;  an  allegation  that  by  the  laws  of  another  State,  cer. 
tain  conclusions  result,  as  that  certain  trusts  are  valid,  is  not  good 
(Throop  V,  Hatch,  3  Abb,  28). 

When  pleading  a  statute  as  sanctioning  a  defense  or  giving  a 
right,  it  is  safest  to  follow  the  words  of  the  statute  (Ford  v,  Baboock, 
2  Sand,  518). 

It  is  enough  to  aver  that  a  contract  sought  to  be  enforced  is  in 
violation  of  some  municipal  ordinance  or  enactment,  when  such 
ordinance  or  enactment  is  founded  upon  a  statute,  the  statute  need 
not  be  specially  pleaded  (Beman  v,  Tagnot,  5  Sand,  168X 
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the  view  that  the  act  in  question  is  a  public  act ;  at 
least  so  far  as  the  portions  of  it  upon  which  the  cause 
of  action  rests  are  concerned.  It  is,  at  times,  difficult 
to  determine  in  which  category  a  particular  statute 
falls.  Abbott,  in  his  ]^aw  Dictionary,  defines  a  private 
act  to  be  '*  an  enactment  which  does  not  affect  the 
public  at  large,  but  bears  upon  individuals  only  ;  such 
as  an  act  settling  the  title  to  or  authorizing  the  sale  of 
a  particular  parcel  of  land  ;  an  act  allowing  a  person's 
claim  against  government  and  directing  payment." 
Sedgwick,  in  his  work  on  statutory  construction,  says: 
^'In  this  country,  the  disposition  has  been,  on  the 
whole,  to  enlarge  the  limits  of  the  class  of  public  acts 
and  to  bring  within  it  all  enactments  of  a  general 
character  or  which  in  any  way  affect  the  community 
at  large."  This  disposition  is  illustrated  by  the  remark 
of  the  Chancellor  in  the  case  of  Bank  of  Utica  v, 
Smedes  (3  Coweriy  662),  in  which  he  says  that  he  is  not 
prepared  to  admit  that  **  a  law  incorporating  a  bank, 
without  declaring  the  law  to  be  a  public  statute,  is  a 
private  act,  which  must  be  recited  in  every  suit  against 
the  corporation.  These  institutions,"  he  remarks,  * ^  are 
public  in  their  nature  and  character  and  their  opera- 
tions affect  the  whole  community." 

It  is  also  a  recognized  principle  that  a  private  act 
which  contains  some  provisions  of  a  public  nature  is 
pro  tanto  a  public  act.  Now,  in  the  case  at  bar,  while 
the  act  in  question  is  entitled  '^  An  act  to  incorporate 
the  New  York  Bo€trd  of  Fire  Underwriters,"  and  as  its 
title  imports,  confers  corporate  capacity  upon  that 
board,  with  functions  largely  of  a  private  nature,  cer- 
tain powers  are  also  vested  in  the  corporation  which 
directly  affect  and  concern  the  interests  of  the  public 
at  large.  These  powers  relate  to  thja  organization  and 
operations  of  the  fire  patrol  in  this  city.    By  section  6 
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of  the  act  (chapter  846,  Laws  of  1867)  the  board  is  au- 
thorized to  provide  a  patrol  of  men  to  discover  and 
prevent  fires  ^'  with  suitable  apparatus  to  save  and 
preserve  property  or  life  at  and  after  a  fire."  Pull 
power  is  given  to  them,  in  the  performance  of  their 
duties,  *'  to  enter  any  building  on  fire  or  which  may  be 
exposed  to  or  in  danger  of  taking  fire  from  other  burn- 
ing buildings y'^  and  they  are  placed  under  the  control 
of  the  Fire  Department  while  on  duty  at  a  fire.  The 
State  has  thus  delegated  to  this  body  a  certain  meas- 
ure of  its  police  power,  and  every  member  of  the  com- 
munity shares,  with  all  others,  the  beneficial  enjoy- 
ment of  the  protective  service  which  the  fire  patrol 
thus  renders,  and  every  owner  of  property  is  subject 
to  the  exercise  of  this  right  to  enter  upon  his  property 
in  the  cases  above  specified.  These  provisions  fairly 
bring  the  act  in  question,  at  least  so  far  as  the  sections 
which  bear  upon  the  cause  of  action  are  concerned, 
within  the  class  of  public  statutes. 

The  diflSculty  the  defendant's  counsel  seems  to 
find  in  determining  who  are  the  other  organizations 
and  agencies  referred  to  in  section  7  of  the  act  as 
"hereinbefore  mentioned"  is  solved,  I  think,  by  the 
first  sentence  of  the  section,  which  mentions,  among 
those  who  are  entitled  to  attend  the  plaintiff's  biennial 
meeting,  incorporated  insurance  companies  or  asso- 
ciations doing  business  in  the  city  of  New  York,  whose 
officers  or  agents  are  not  members  of  the  plaintiff  cor- 
poration. It  is  the  evident  intention  of  the  act  that 
the  right  to  participate  in  the  meeting,  which  is  to  de- 
termine whether  the  fire  patrol  shall  be  continued, 
shall  be  enjoyed  by  all  who  are  subject  to  assessment 
for  its  maintenance.  It  would  also  seem  clear  that  the 
word  ''  association,^'  as  used  in  the  section,  imports  an 
unincorporated  body,  because  we  find  in  the  following 
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section  the  same  word  evidently  used  to  denote  some- 
thing different  from  a  corporation. 

Upon  the  question  of  the  constitutionality  of  the 
act,  I  am  of  the  opinion  that  the  objection  raised  is 
hardly  tenable.  The  Legislature  has  the  pigwer  to 
regulate  the  insurance  business.  In  fact  it  has  done 
so  by  adopting  a  voluminous  law  upon  the  subject  and 
providing  for  State  supervision.  The  provision,  in  the 
act  under  discussion,  for  an  assessment  upon  those  en- 
gaged in  the  business  in  this  city  for  the  support  of  fire 
patrol,  in  proportion  to  premiums  received,  may  well 
be  sustained  in  view  of  the  public  nature  of  the  service 
rendered  and  the  great  and  peculiar  benefit  received 
from  it  by  insurers  whose  losses  upon  policies  are 
largely  reduced  by  its  eflBciency.  At  all  events  I 
should  not  undertake  at  Special  Term  to  pronounce 
the  act  to  be  unconstitutional  without  much  plainer 
evidence  of  the  fact  than  I  find  to  exist. 

The  objection  that  the  action  cannot  be  maintained 
in  the  form  in  which  it  has  been  brought,  because  the 
Metropolitan  Lloyds  has  neither  president  nor  treas- 
urer, is  not  tenable.  It  may  be  true,  as  the  complaint 
shows,  that  it  has  no  such  officer  eo  nomine,  but  the 
allegation  that  Beecher  &  Co.  perform  "correspond- 
ing functions  of  a  treasurer "  sufficiently  designates 
them  as  such,  although  they  may  not  bear  the  title. 
Upon  the  whole,  I  think  that  the  complaint  is  sustaina- 
ble, and  that  the  demurrer  should  be  overruled,  with 
leave  to  the  defendant  to  answer  within  twenty  days 
on  payment  of  costs. 
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IN  THE  MATTER  OF  THE  APPLICATION   OP 

ANTHONY   W.    DIMOCK,    AN   INSOLVENT 

DHBTOR,  FOR  HIS  DISCHARGE  FROM 

HIS  DEBTS. 

Ulster  County  Court,  March,  1895. 

§§  2149  to  2187  inclusive. 

AppHeation  for  discharge  from  debts  under  the  two-thirde  cut — 
petitioner's  residence  in  the  county  mtut  beproved—also  legality 
of  alleged  claims  and  consents  of  creditors. 

In  all  cases  where  the  statute  prescribes  residence  as  a  qualification 
for  the  enjoyment  of  a  privilege  or  the  exercise  of  a  franchise, 
the  word  residence  is  equivalent  to  the  place  of  domicile  of  the 
person  who  claims  its  benefit. 

"  In  a  legal  sense,  that  is  properly  the  domicile  of  a  person  where  he 
has  his  true,  fixed,  permanent  home  and  principal  establishn^ent, 
and  to  which  whenever  he  is  absent  he  has  the  intention  of  re- 
turning," and  to  effect  a  change,  there  must  notonly  be  a  change 
of  residence,  but  an  intention  to  abandon  the  former  domicile 
accompanied  by  an  actual  abandonment,  with  the  intention  not 
to  return,  and  the  taking  up  of  a  residence  in  another  place* 
with  the  intention  of  staying  there  permanently. 

An  application  made  by  a  person  under  the  insolvent  debtors'  act, 
sections  2149  to  2187  of  the  Code  of  Civil  Procedure,  for  a  dis- 
charge from  his  debts,  must  be  made  to  the  County  Court  of  the 
county  in  which  he  resides,  and  bis  residence  in  that  county 
must  be  proved ;  and  where  the  evidence  shows  him  to  be  a 
resident  of  another  county  instead,  the  application  will  be  de- 
nied. 

Although  the  act  providing  for  the  discharge  of  an  insolvent  debtor 
is  a  remedial  statute,  intended  to  accomplish  a  beneficent  result, 
and  therefore  liberally  construed,  and  although  much  power 
and  discretion  is  vested  in  the  Court,  to  which  the  application  is 
addressed,  still  such  discretion  is  judical  and  not  arbitrary,  and 
it  is  an  abuse,  not  an  exercise  of  judical  discretion,  to  permit 
the  provisions  of  even  a  remedial  statute  to  be  enlarged  to  such 
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an  extent  as  to  bring  within  its  terms  a  class  of  cases  expressly 
excluded  by  the  Legislature. 

The  petitioner  for  discharge  must  also  show  to  the  satisfaction  of  the 
Court,  that  creditors  having  debts  owing  them  in  good  faith 
amounting  to  not  less  than  two-thirds  of  all  the  debts  owing  by 
him  to  creditors  in  this  country,  shall,  at  the  time  of  the  filing 
of  the  petition,  consent  to  his  discharge,  and  if  this  fact  does 
not  sufficiently  appear,  the  application  will  be  denied. 

(Decided  March,  1895.) 

Application  by  petitioner  for  discharge  from  his 
debts  under  the  Two-thirds  act  (sections  2149  to  2187 
of  the  Code). 

The  facts  are  stated  in  the  opinion. 

Bradbury  C.  Chetwood,  Mr.  English  and  Millard 
F.  Powers,  for  the  insolvent  and  the  application. 

Turner,  McClure  &  Rolston  and  Frederick  Oeller, 
for  the  Farmers'  Loan  and  Trust  Company. 

Butler,  Stillman  &  Hubbard  and  Arthur  H.  Van 
Brunt,  for  the  United  States  National  Bank ;  non-con- 
senting creditors  and  opposed. 

Clearwater,  Co.  J. — The  petitioner,  an  insolvent 
debtor,  seeks  to  be  discharged  from  his  debts  under 
the  provisions  of  Article  I,  Title  I  of  Chapter  VII  of  the 
Code  of  Civil  Procedure,  section  2149  to  2187  inclusive, 
commonly  known  as  the  Two-thirds  act. 

The  discharge  is  opposed  by  creditors  whose 
claims  aggregate  $138,427.31  upon  the  grounds,  among 
others : 

First.  That  the  insolvent  at  the  time  of  present- 
ing his  petition  was  not  a  resident  of  the  County  of 
Ulster. 

Second.  That  he  did  not  at  the  time  of  filing  his 
petition  present  consents  executed  by  creditors  as  re- 
quired by  the  act. 
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Third.  That  he  has  been  guilty  of  such  miscon- 
duct relative  to  matters  involved  as  should  bar  his 
discharge. 

Fourth.  That  the  petition  and  the  proceedings  are 
not  in  accord  with  the  provisions  of  the  statute,  in  that 
they  are  faulty  both  In  substance  and  in  form. 

In  support  of  this  last  contention,  so  many  ob- 
jections have  been  urged  that  their  mere  enumeration 
would  occupy  almost  as  much  space  as  is  ordinarily 
devoted  to  an  opinion,  and  while  it  must  be  conceded 
that  in  some  respects  the  proceedings  upon  the  part  of 
the  petitioner  are  slightly  original  and  inartificial,  the 
view  taken  of  the  merits  of  the  application  makes  it 
unecessary  to  discuss  them  at  length. 

It  appears  from  the  evidence,  which  is  voluminous 
if  not  exhaustive,  that  the  petitioner,  in  the  year  1884, 
was  the  president  of  the  Bankers  &  Merchants'  Tele- 
graph Company,  a  corporation  having  its  principal 
place  of  business  in  the  City  of  New  York.  That  he 
was  also  interested  in  so-called  financial  operations  in 
Wall  street,  and  was  largely  indebted  to  various  banks, 
bankers,  brokers  and  trust  companies.  That  on  the 
15th  day  of  May  of  that  year  he  failed,  and  executed  a 
general  assignment  for  the  benefit  of  his  creditors,  his 
indebtedness  at  that  time  being  stated  at  t2,633,895.37» 
and  his  assets  of  the  nominal  value  of  $3,848,932.06. 
This  assignment  was  subsequently  adjudged  to  be  void, 
and  was  set  aside  in  an  action  brought  for  that  pur- 
pose, it  appearing  that  the  result,  if  not  the  purpose,, 
of  that  suit  was  to  vest  the  title  to  such  assets  as  he 
did  have  in  his  wife.  It  is  claimed  here  that  the 
assignment  and  the  action  were  so  collusive  and  tainted 
with  fraud  as  to  bar  his  discharge  in  this  proceeding. 

The  statute  provides  that  the  application  for  the 
discharge  of  an  insolvent  debtor  must  be  addressed  to 
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the  County  Court  of  the  county  in  which  the  insolvent 
resides  {Code  Civ.  Pro.,  §  2160).  That  the  insolvent 
must  annex  to  his  petition  written  instruments  ex- 
ecuted by  his  creditors  residing  within  the  United 
States  having  debts  owing  them  in  good  faith,  then  or 
thereafter  to  become  due,  which  amount  to  not  less 
than  two-thirds  of  all  the  debts  owing  by  him  to 
creditors  residing  within  the  United  States  {Ibid,, 
%  2152),  and  that  the  Court  shall  grant  the  discharge 
when  it  satisfactorily  appears  among  the  other  things 
required  by  the  statute  that  the  petitioner  is  justly 
and  truly  indebted  to  the  consenting  creditors  in  sums 
which  amount  in  the  aggregate  to  two-thirds  of  all  his 
debts,  as  hereinbefore  specified  {Ibid,  §  2174). 

It  would  seem,  therefore,  as  conditions  precedent 
to  the  petitioner's  discharge,  that  he  must  affirmatively 
establish — 

1st.  That  at  the  time  of  presenting  his  petition  he 
was  a  resident  of  the  County  of  Ulster. 

2d.  That  creditors  having  debts  owing  them  in 
good  faith  amounting  to  not  less  than  two-thirds  of  all 
the  debts  owing  by  him  to  creditors  in  this  country 
shall,  at  the  time  of  the  filing  of  the  petition,  consent 
to  his  discharge. 

3d.  That  he  is  justly  and  truly  indebted  to  the 
consenting  creditors  in  a  sum  which  amounts  in  the 
aggregate  to  two-thirds  of  all  his  debts. 

It  is  claimed  by  the  insolvent  that  his  debts 
now  aniount  to  $2,442,073.84  ;  that  creditors  whose 
claims  aggregate  $2,303,646.53  consent  to  his  discharge, 
and  that  he  has  assets  to  the  amount  of  $187.62  ap- 
plicable to  the  payment  of  this  indebtedness. 

The  non-consenting  creditors,  upon  the  other 
hand,  claim  that  the  true  amount  of  the  insolvent's 
indebtedness  exceeds  three  millions  of  dollars,  and 
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that  the  consenting  creditors  do  not  truthfully  rep- 
resent within  many  hundreds  of  thousands  of  dol- 
lars two-thirds  of  that  sum. 

As  to  the  first  point,  it  is  well  settled  that  in  all 
oases  where  the  statute  prescribes  residence  as  a 
qualification  for  the  enjoyment  of  a  privilege,  or  the 
exercise  of  a  franchise,  the  word  residence  is  equivr 
alent  to  the  place  of  domicile  of  the  person  who  claims 
its  benefit  (People  v.  Piatt,  117  N.  F.  167;  Silvey  v. 
Lindsay,  107  X.  F.  55,  61 ;  Jacobs  on  Domicile,  sections 
72,  75,  86,  92,  114,  125,  136,  181,  310,  393,  396,  435  ;  De 
Bonneval  v.  De  Bonneval,  1  CurteiSy  856,  864 ;  Joop  v. 
Wood,  2  De  O.  J.  iSk  S.  616 ;  Hannon  v.  Grizzard,  89 
N.  C.  115,  120 ;  State  v.  Aldrich,  14  R.  I.  171 ;  Roberts 
V.  Cannon,  4  Dev.  &  B.  250,  269). 

Domicile  is  succinctly  and  accurately  defined  by  a 
scholarly  writer  as  follows  :  ''  In  a  legal  sense,  that  is 
properly  the  domicile  of  a  person  where  he  has  his  true, 
fixed,  permanent  home  and  principal  establishment, 
and  to  which  whenever  he  is  absent  he  has  the  inten- 
tion of  returning.'*  (Story,  Conflict  of  Laws,  chapter  3, 
page  51,  edition  of  1846.)  See  also  Burrill's  Law  Dic- 
tionary, the  American  and  English  Encyclopeedia  of 
Law  (vol.  5,  page  857),  and  the  Standard,  Worcester's, 
Webster's  and  Stommonth's  dictionaries. 

Whatever  be  the  doctrine  of  the  civil  law  it  has 
uniformly  been  held  to  be  the  rule  of  the  common  law, 
that  that  place  is  a  man's  domicile  which  is  his  home. 
That  it  will  be  presumed  so  to  continue  until  a  new 
one  is  acquired.  That  it  is  in  no  way  affected  by  a 
temporary  residence  elsewhere,  and  that  to  effect  a 
change  there  must  not  only  be  a  change  of  residence, 
but  an  intention  to  abandon  the  former  domicile  ac- 
companied by  an  actual  abandonment,  with  the  inten- 
tion not  to  return,  and  the  taking  up  of  a  residence  in 
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another  place,  with  the  intention  of  staying  there 
permanently.  Depuy  v.  Wurts,  (53  N.  T.  556),  Frost 
V.  Briskin  (19  Wend.  11);  Van  Hoffman  v.  Ward 
(4  Red.  244);  Bartlett  v.  New  York  (5  Sandf.  444); 
Qraham  v.  Public  Administrator  (4  Brctd.  127);  De 
Meli  V.  De  Meli  (67  Hoto.  20),  apparently  settle  the  rule 
in  this  State,  which,  however,  is  not  different  from 
that  held  elsewhere,  where  the  common  law  prevails 
{Launderdale  Peerage  L.  R. ,  10  App.  Cases,  692,  758  ; 
Qillis  V.  Gillis,  Irish  Rep.  8  [Eq.],  597 ;  Capdeville  v. 
Capdeville,  21  L.  T.  N.  S.,  660 ;  Hodgson  v.  De  Beau- 
chesne,  12  Moore  P.  C.  C.  285 ;  Munro  v.  Munro, 
7  Clark  &  F.,  842). 

Did  then,  within  this  rule,  the  petitioner .  have  a- 
legal  residence  in  the  county  of  Ulster  at  the  time  of 
filing  his  petition  in  this  Court  on  the  7th  day  of  Au- 
gust, 1893  ? 

It  appears  from  the  evidence  that  at  that  time  and 
for  some  years  he  had  been  a  member  of  the  Peeka- 
mose  Fishing  Club,  an  organization  then  composed  of 
four  members,  owning  many  acres  of  mountain  land, 
and  having  an  extensive  fishing  preserve  on  the  head 
waters  of  the  Rondout,  at  the  foot  of  the  Peekamose 
Mountain,  in  a  wild  and  unfrequented  part  of  the  Cats- 
kill  Mountains,  but  within  the  territorial  limits  of  the 
town  of  Denning,  in  this  county.  Its  purpose  is  the 
protection,  increase  and  capture  of  brook  trout,  and 
the  promotion  of  social  intercourse  and  rational 
amusement  among  its  members.  There  is  upon  the 
grounds  a  clubhouse,  divided  into  nine  bedrooms,  a 
dining  room  and  a  kitchen,  having  a  frontage  of 
thirty-eight  and  a  depth  of  twenty-five  feet,  with  two 
small  extensions  in  the  rear.  It  is  constructed  in  part 
of  lumber,  in  part  logs,  and  is  principally  used  during 
the  summer  montlui.    The  constitution  and  by-laws  of 
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the  club  provide  that  a  room  in  the  clubhouse  shall  be 
assigned  to  each  member,  and  that  the  privilege  of  the 
clubhouse  may  be  extended  to  the  families  of  mem- 
bers. 

The  petitioner's  family  consists  of  his  wife,  her 
mother,  a  daughter,  a  son,  and  himself.  The  other 
members  of  the  club,  with  their  families,  visit  the 
clubhouse  from  time  to  time  and  are  assigned  rooms 
as  provided  by  the  by-laws.  All  the  members  when 
at  the  clubhouse  have  their  food  cooked  in  common 
and  eat  together  in  the  club  dining-room,  being  waited 
upon  by  such  servants  as  the  members  take  with  them 
to  the  mountains,  there  being  no  clubhouse  servants. 

The  clubhouse  is  some  distance  removed  from 
any  of  the  mountain  settlements,  in  fact  from  any 
human  habitation.  The  nearest  hamlet  on  the  east 
being  Watson's  Hollow,  four  or  five  miles  distant,  and 
there  being  a  single  mountain  cabin  at  Bull  Run  on 
the  Rondout,  about  four  miles  to  the  westward,  while 
the  wilderness  of  the  southwestern  Catskills  stretches 
in  unbroken  solitude  for  miles  to  the  north  and  south. 
There  is,  of  course,  no  church,  no  schools,  no  neigh- 
bors and  no  society  other  than  that  consisting  of  the 
members  of  the  club,  their  families  and  guests. 

The  petitioner  and  his  family  for  some  years  have 
spent  the  summer,  and  occasionally  the  late  spring 
and  early  autumn,  at  this  place,  with  such  other 
members  of  the  club  and  their  families  as  went  there. 
The  residue  of  the  year  has  been  passed  at  Elizabeth, 
in  the  State  of  New  Jersey,  where  they  occupy  a 
house,  the  title  to  which  is  vested  in  the  petitioner's 
wife. 

This  house  is  about  forty  feet  in  front,  is  two 
stories  in  height,  with  the  ordinary  mansard  roof,  and 
has  the  usual  rooms  of  a  city  dwelling  of  that  class. 
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It  is  occupied  solely  by  the  petitioner,  his  family  and 
their  servants,  and  is  fully  furnished  with  the  furni- 
ture owned  by  the  petitioner  during  the  years  of 
affluence  which  preceded  his  failure.  For  some  years 
prior  to  living  in  this  house  the  petitioner  and  his 
family  occupied  another  dwellings  at  Elizabeth,  of 
much  the  same  character,  the  value  of  which  can  to 
some  extent  be  estimated  from  the  fact  that  the  Equi- 
table Life  Assurance  Society  of  New  York  loaned 
twenty  thousand  dollars  upon  it.  The  relatives  of  the 
petitioner  and  of  his  wife  live  at  Elizabeth,  and  his 
wife  and  children  are  connected  with  a  church  and 
Sunday-school,  and  some  of  the  social  organizations  of 
that  city.  It  is  to  Elizabeth  they  have  always  annually 
returned  when  the  approach  of  winter  deprives  the 
atmosphere  of  the  Gatskills  of  that  balsamic  softness 
for  which  the  region  is  noted. 

As  the  petitioner  swore  in  support  of  this  appli- 
cation that  he  had  been  a  resident  of  Ulster  County 
for  the  last  fifteen  years,  it  is  claimed  by  the  learned 
counsel  who  represent  him  that  the  Court  is  precluded 
by  that  testimony  from  finding  otherwise.  This  con- 
tention can,  however,  hardly  be  said  to  be  well  founded, 
in  view  of  the  fact  that  he  is  an  interested  party,  it 
having  always  been  held  since  the  passage  of  the*  act 
permitting  parties  in  interest  to  testify  in  their  own 
behalf,  that  even  though  their  testimony  be  uncon- 
tradicted by  other  witnesses,  yet  their  interest  in  the 
event  creates  such  a  question  as  to  credibility  as  to 
justify  the  Court  in  disregarding  it  if  all  the  evidence 
in  the  case  requires  its  rejection  (Govinu  De  Miranda, 
140  N.  T.  G62-666 ;  The  Canajoharie  Nat'l  Bank  v. 
Diefendorf,  123  N.  F.  191-200  ;  Joy  v.  Diefendorf,  103 
K  Y.  6-9;  Honegger  v.  Wellstein,  et  al,  94  N.  Y. 
.262-261  ;  Wahlfahart  v.  Beckert,  92  N.   Y.   490-497; 
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El  wood  V.  Western  U.  T.  Co.,  45  N.   Y.  549  ;  Gold- 
smith V.  Coverly,  75  Hun,  48). 

The  strength  of  the  insolvent's  testimony  is,  how- 
ever, somewhat  lessened  by  the  following  admitted 
facts : 

In  the  general  assignment  executed  by  him  in  1884 
he  states  that  he  is  a  resident  of  the  City  of  New  York. 
In  the  action  brought  to  set  aside  that  assignment  it 
was  by  his  procurement  alleged  and  adjudged  that  in 
December,  1885,  he  was  a  resident  of  that  city.  In  a^ 
deed  executed  by  him  at  Elizabeth,  in  October,  1892, 
to  Josiah  W.  Wentworth,  one  of  his  fellow  members 
in  the  Peekamose  Fishing  Club,  and  conveying  an  in- 
terest in  lands  in  Ulster  County,  he  describes  himself 
as  being  a  resident  of  Elizabeth  ;  in  a  deed  executed 
by  his  procurement  in  February,  1893,  to  his  wife,  she 
is  described  as  residing  in  Elizabeth.  During  the  last 
ten  years  when  away  from  home  and  registering  at 
hotels  he  has  registered  his  residence  as  at  Elizabeth, 
never  at  Peekamose.  In  the  testimony  given  by  him. 
in  an  action  brought  by  one  of  the  contesting  creditors, 
he  testified  that  for  the  last  ten  years  he  has  resided 
in  the  cities  of  New  York  and  Elizabeth.  And  he 
testifies  that  in  the  event  of  this  application  beings 
granted,  it  is  his  intention  once  more  to  engage  in 
business  in  Wall  street,  in  the  City  of  New  York, 
which  is  but  a  few  miles  distant  from  Elizabeth. 

Under  all  these  undisputed  facts  it  would  hardly 
seem  that  even  within  the  most  elastic  constructioa 
which  the  Court  is  justified  in  giving  to  the  terms  ^'  res- 
idence "  and  '^  domicile,"  that  the  petitioner  can  legally 
be  said  to  have  been  a  resident  of  Ulster  County  at 
the  time  of  filing  this  petition. 

It  is  quite  true  that  the  Two-thirds  act  is  a  remedial 
statute  intended  to  accomplish  a  beneficent  result  and. 
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should  therefore  be  liberallj  construed.  Also  it  is 
true  that  much  power  and  discretion  is  vested  in  the 
Court  to  which  this  application  is  addressed.  But  all 
discretion  vested  in  Oourts  and  Judges  is  judical  and 
not  arbitrary,  and  it  is  an  abuse,  not  an  exercise  of 
judical  discretion,  to  permit  the  provisions  of  even  a 
remedial  statute  to  be  enlarged  to  such  an  extent  as 
to  bring  within  its  terms  a  class  of  cases  expressly 
excluded  by  the  Legislature.  Such  a  construction  in 
the  end  produces  results  more  harmful  in  their  effect 
than  the  fancied  wrong  it  improperly  seeks  to  remedy. 

This  conclusion  renders  an  extended  discussion  of 
the  remaining  questions  involved  unnecessary,  al- 
though it  may  not  be  amiss  briefly  to  say  that  the 
evidence  falls  far  short  of  satisfying  me  that  the 
petitioner  has  either  produced  the  consents  of  creditors 
required  by  the  statute,  or  that  he  is  justly  and  truly 
indebted  to  the  creditors  who  have  consented  to  the 
amount  he  and  they  claim. 

Upon  the  contrary,  I  am  at  a  loss  to  understand 
upon  what  view  of  the  law  an  indebtedness  to  John 
B.  Yale,  one  of  such  creditors,  to  the  amount  of  $331,- 
815.62,  can  justly  and  truly  be  said  to  exist,  in  view  of 
Mr.  Yale's  own  testimony  as  to  the  facts  out  of  which 
it  is  claimed  to  have  arisen. 

The  claim  of  John  R  Hageman,  another  consent- 
ing creditor  to  the  amount  of  $171,212.78,  does  not 
appear  upon  the  schedule  of  the  insolvent's  creditors 
filed  with  his  general  assignment  in  1884,  and  the  debt 
now  claimed  to  be  due  is  also  claimed  to  have  matured 
before  that  time.  While  this  omission  could  not,  of 
course,  prejudice  the  creditor,  who  was  not  consulted 
regarding  the  preparation  of  those  schedules  and 
whose  testimony  on  this  proceeding  was,  I  think, 
frankly  and  fairly  given,  yet  its  omission  at  that  time 
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is  sotaie  evidence  as  to  the  view  then  taken  by  the  in- 
solvent of  the  transactions  out  of  which  it  is  now 
claimed  the  indebtedness  arose.  It  would  seem,  also, 
that  there  were  included  in  those  schedules  claims 
aggregating  considerably  over  one  million  dollars  not 
included  in  the  schedules  of  the  insolvent's  creditora 
now  filed. 

It  is  urged  that  of  those  claims  upwards  of  $777,000 
have  been  absolutely  and  upwards  of  $247,000  con- 
ditionally released,  but  it  is  doubtful  whether  the 
authority  to  make  the  release  executed  by  Russell 
Sage,  the  Third  National  Bank  of  the  City  of  New 
York,  and  Hague  &  Harris  for  claims  aggregating 
about  $120,000  is  sufficiently  proven  for  the  purpose  of 
this  application.  And  it  is  by  no  means  clear  that  the 
claim  of  the  Quebec  Bank  for  $48,817  is  not  within  the 
statute. 

In  fact,  the  marshalling  of  the  alleged  claims  of 
the  consenting  creditors,  the  reasons  assigned  for  the 
failure  to  include  claims  admitted  once  to  exist  and 
never  paid,  the  insistence  that  the  statute  of  limi- 
tations bars  the  consideration  of  claims  of  creditors  to 
the  amount  of  hundreds  of  thousands  of  dollars  who 
have  not  been  afforded  an  opportunity  to  be  heard  in 
their  own  behalf,  and  an  equally  strenuous  insistence 
that  claims  of  friendly  creditors  standing  upon  pre- 
cisely the  same  legal  footing  are  not  barred  by  that 
statute,  is  an  attitude  hardly  calculated  to  produce  an 
unduly  favorable  impression  upon  the  mind  of  the 
Court. 

It  is  unnecessary  to  discuss  the  allegation  of  col- 
lusion and  fraudulent  intent  to  which  much  attention 
has  been  devoted  by  counsel  upon  both  sides,  as,  upon 
the  whole  case,  I  am  of  the  opinion  that  the  decree 
prayed  for  should  be  refused,  and  an  order  may  be 
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entered  denying  the  application  and  dismissing  the 
proceedings  upon  the  merits,  with  costs  to  the  oppos- 
ing creditors  and  against  the  petitioner. 


WALTER  S.   DRAKE  v.  WEINMAN  &  00^ 

Nbw   York   Coubt   of   Common   Plbas,   Obnbbal 

Tbbm,  April,  1895. 

§§  803-809  inclusiye,  872. 

HaBomination  of  officer  of  corporation  defendant  b^ore  Mai'  prO' 
duciion  of  booke  and  aecounte  ae  an  adjunoit  to  the  oral  exami-^ 
nation. 

To  obtain  an  order  for  examination  before  trial,  the  statute  does  not 
require  that  the  action  should  be  pending.  The  order  may  be 
granted  where  the  action  "  ia  expected  to  be  brought** 

It  is  well  settled  upon  authority,  that  an  inspection  and  disooTerj, 
with  the  privilege  of  copying,  by  an  adyerse  party,  can  only  be 
had  under  and  in  the  nianner  provided  by  sections  808-809  of  the 
Code  of  Civil  Procedure. 

It  ia  equally  well  settled  that  in  a  proper  case  a  witness  may  under 
section  872  of  the  Code,  subdivision  7,  be  required  to  produce 
books  and  papers  as  an  adjunct  to  his  oral  examination,  and  to 
refer  to  them  for  the  purpose  of  making  his  examination  more 
effective. 

"Where  a  fiduciary  relation  or  the  relation  of  principal  and  agent 
exists  and  the  facts  are  peculiarly  within  the  knowledge  of  the 
one  sought  to  be  examined,  his  duty  is  one  of  full  disclosure, 
and  the  technical  rules  applicable  to  such  orders  are  relaxed. 

In  an  action  brought  to  recover  alleged  profits  from  a  broker,  upon 
an  application  being  made  for  examination  of  defendant  before 
trial,  where  an  incomplete  account  has  been  furnished  by  de- 
fendant, and  an  offer  made  in  bad  faith  for  the  examination  of 
defendant's  books^He/d,  that  the  plaintiff  should  not  be  com- 
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pe]l«d  to  accept  an  inapectioii  in  place  of  the  examination  of 
witneeees  in  connection  with  the  books,  and  an  order  granted 
for  inch  examination  will  not  be  yacated  on  that  ground. 

(Decided  4pra,  1895.) 

Appeal  by  the  defendant  corporation  from  an  or- 
der of  the  Special  Term  denying  its  motion  to  vacate 
an  order  for  the  examination  before  trial  of  certain  of 
its  officers. 

The  facts  so  far  as  thej  are  material  are  stated  in 
the  opinion. 

Howe  &  Hummel,  for  appellant. 

L.  Karge,  for  respondent. 

QiEGERicH,  J. — The  defendant  is  a  corporation 
organized  imder  the  laws  of  the  State  of  New  Jersey, 
doing  business  in  the  Citj  of  New  York,  and  claims 
its  business  to  be  *^  the  purchase  and  sale  of  stocks 
and  bonds."  The  plaintiff  resides  at  Brockton,  in 
this  state,  and  as  stated  in  his  affidavits  to  procure 
the  examination  of  certa,in  of  the  defendant's  officers 
before  trial,  he  in  substance  alleges  that  prior  to 
February  27th,  1894,  he  received  from  the  defendant 
company  a  circular  or  prospectus  setting  forth  the 
alleged  advantages  to  be  derived  by  the  investment  of 
money  in  what  was  therein  styled  as  their  **  Special 
BR.  Stock  Syndicate,'*  for  dealing  in  stocks,  it  being 
therein  stated  that  said  alleged  syndicate  had  been 
operated  in  the  past  by  the  defendant  company  at  a 
great  profit ;  that  still  greater  profits  were  to  be  ex- 
pected in  the  future  from  investment  therein  according 
to  the  plan  referred  to  in  such  prospectus ;  that  the 
defendant  company  was  a  broker,  engaged  in  buying 
and  selling  stocks,  grain,  &c.,and  had  unusual  facilities 
for  dealing  in  the  stocks  embraced  in  said  alleged 
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^'Special  RR.  Stock  Syndicate ";  that  they  would  use 
their  best  endeavors  as  agents  and  brokers  for  the 
benefit  of  persons  intrusting  them  with  money  for  in- 
vestment therein,  and  would  render,  when  desired, 
full  accounts  of  all  deals  or  transactions  made  ;  that 
the  plaintiff,  believing  their  representations  to  be 
true  and  relying  thereon,  at  various  times  between 
February  26th  and  July  20th,  1894,  sent  to  and  deposited 
with  the  defendant  company  sums  of  money  amount- 
ing in  the  aggregate  to  $2,800,  to  be  used  and  invested 
by  it  as  his  agent  and  broker  in  the  alleged  ^'  Special 
RR  Stock  Syndicate/'  That  the  plaintiff  during  the 
course  of  his  dealings  with  the  defendant  company^ 
received  from  it  $1,124.50,  which  he  was  informed 
were  the  profits  from  his  investments ;  and  on  or 
about  the  21st  day  of  October,  1894,  he  received  from 
the  defendant  company  its  check  for  $420,  which  was 
stated  to  be  the  balance  of  the  moneys  deposited  by 
him  after  deducting  alleged  losses ;  that  plaintiff  has 
requested  the  defendant  company  to  give  him  an 
account  of  the  moneys  so  deposited  for  investment 
and  to  account  therefor,  but  it  has  refused  to  do  so, 
except  of  a  general  statement  of  account ;  that  the  de- 
fendant company  has  refused  to  allow  plaintiff  to  ex- 
amine its  books,  papers  or  accounts  supposed  and 
alleged  to  contain  an  account  of  the  transactions  or 
dealings  had  by  it  as  his  agent  and  broker;  that 
from  such  information  as  he  has  been  able  to  obtain, 
he  believes  and  on  information  and  belief  alleges  that 
such  general  statement  of  account  so  rendered  to  him 
was  false  and  untrue,  and  did  not  correctly  state  the 
transactions  had  by  the  defendant  company  for  the 
plaintiff  (if  any  transactions  were  in  fact  actually 
made  or  had),  or  that  no  transactions  were  really 
made  or  had  by  the  defendant  company,  as  the  agents 
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and  brokers  of  the  plaintiff,  and  with  his  money; 
but  the  statement  so  rendered  was  one  simply  of  pre- 
tended purchases  and  sales,  no  purchases  and  sales 
being  in  fact  ever  made,  and  the  whole  consummated 
in  pursuance  of  a  cunningly  devised  scheme  to  delude 
and  defraud  plaintiff  and  deprive  him  of  his  money ; 
that  the  defendant  company,  if  it  actually  did  buy  or 
sell  any  stock  for  the  plaintiff,  failed  to  use  its  best 
endeavors  in  his  behalf,  but  acted  solely  for  its  own 
interests. 

The  plaintiff  seeks  an  examination  of  the  officers 
of  the  defendant  company  and  production  of  its  books, 
papers  and  accounts,  because,  as  plaintiff  swears 
he  does  not  know  and  has  no  means  of  ascertaining 
the  manner  in  which  his  said  money  was  invested  by 
the  defendant  company  (if  it  was  invested  at  all),  or 
how  the  same  was,  in  fact,  used,  the  knowlege  there- 
of  being  entirely  within  its  own  possession,  and  pre- 
sumably contained  in  its  books,  papers  and  accounts ; 
and  that  it  is  material  and  necessary  that  plaintiff 
should  know  the  facts  and  particulars  in  regard  to  said 
transactions  in  order  to  properly  frame  his  complaint 
herein. 

Upon  the  foregoing  facts  an  order  was  granted, 
the  material  portions  of  which  are  as  follows :  '^It  is 
ordered  that  said  Charles  Landsberg,  Mark  Blooming- 
dale  and  Charles  Weinman  aforesaid  be  examined 
and  their  deposition  taken  pursuant  to  sections  870, 
871,  872  and  873,  of  the  Code  of  Civil  Procedure,  and 
thAt  for.  such  purpose  they  attended  before  ♦  *  * 
(naming  referee  and  the  time  and  place  of  examin- 
ation), and  that  they  and  each  of  them  then  and  there 
produce  for  examination  and  inspection  at  the  time 
and  place  aforesaid  the  books,  papers  and  accounts  of 
the  said  defendant  company  showing  all  the  dealings 
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or  transactions  had  or  made  bj  it  as  the  agent  or 
broker  of  said  plaintifiF/'  Sec. 

A  motion  was  made  to  vacate  the  order  based 
npon  five  grounds,  which  will  be  stated  and  considered 
seriatim. 

1.  That  the  action  had  not  been  commenced  and 
was  not  pending  at  the  time  the  order  was  obtained 
and  seryed* 

To  this  it  need  onl  j  be  said  that  the  statute  does 
not  require  that  the  action  should  be  pending ;  on  the 
contrary,  section  872  of  the  Code  of  Civil  Procedure 
expressly  provides  for  cases  where  ''  an  action  is  not 
pending,  but  is  expected  to  be  brought."  The  case  of 
Brandon  MTg  Co.  v.  Pettingill  (2  Abb.  N.  C,  162), 
relied  upon  by  the  appellant,  was  decided  under  sec* 
tion  391  of  the  old  Code,  which  contained  no  equivalent 
of  the  language  just  quoted  from  the  present  section  872. 

2.  That  the  order  for  examination  and  production 
of  defendants  books  could  only  be  made  on  notice  to 
the  defendant  and  could  not  be  allowed  ex  parte. 

This  objection  rests  upon  a  misapprehension  of 
the  meaning  of  the  order.  Subdivision  7  of  section 
872  makes  provision  in  cases  where,  as  here,  the  party 
is  a  corporation,  and  the  witnesses  to  be  examined 
are  officers  for  the  production  of  books  and  papers, 
**  as  the  contents  of  which  an  examination  or  inspec- 
tion is  desired."  This  means  an  examination  and 
inspection  by  the  witnesses  upon  their  oral  examina- 
tion to  enable  them  to  answer  proper  inquiries  as  upon 
a  trial.  It  is  well  settled  upon  authority  that  an  in- 
apection  and  discovery,  with  the  privilege  of  copying, 
by  an  adverse  party,  can  only  be  had  under  and  in  the 
manner  provided  by  sections  803-809  of  the  Code  (Dick 
V.  Phillips,  41  Hun,  603,  5  State  Rep.  228,  25  We^ly 
Dig.  *  25 ;  McCuffin  v.  Dinsmore,  4  Abb.  N.  C.  241 ; 
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Black  V.  Curry,  1  Civ.  Pro.  Bep.  193 ;  Levey  v.  N.  T, 
C.  &  H.  RR.  Co.,  53  Super.  Ct.  Rep.  267),  and  it  is 
equally  well  settled  that  in  a  proper  case  a  witness 
may,  under  section  872,  subdivision  7,  be  required  to 
produce  books  and  papers  as  an  adjunct  to  his  oral 
examination,  and  to  refer  to  them  for  the  purpose  of 
making  his  examination  more  effective  (Talbot  v. 
Doran  &  Wright  Co.,  16  Daly,  174, 18  Civ.  Pro.  Bep. 
18,  30  St.  Rep.  558,  9  N.  Y.  Suppl  478 ;  Levey  v.  N.  T. 
C.  &  H.  R  R.R.  Co.,  supra  ;  Chaff ey  v.  Equitable  Re- 
serve Fund  life  Asso'n,  56  Super.  Ct  Rep.  267, 18  St. 
Rep.  960,  2  N.  T.  Suppl.  481 ;  Bloom  t;.  Pond's  Extract 
Co.  27  ^66.  N.  C.  366,  18  N.  Y.  Suppl.  179  ;  Penton  v. 
Dempsey,  10  St.  Rep.  733  ;  Black  v.  Curry,  supra).* 

Z.  That  the  affidavit  alleged  the  plaintiff's  cause  of 
action  to  be  an  accounting,  and  the  facts  shown  clearly 
proved  that  the  plaintiff  was  in  possession  of  ample 
material  to  prepare  a  complaint. 

Conceding  for  the  sake  of  argument  that  all  this 
is  so,  we  must  nevertheless  sustain  the  order.  Where 
a  fiduciary  relation  or  the  relation  of  principal  and 
agent  exists  and  the  facts  are  peculiarly  within  the 


*  It  seems  that  an  examination  of  the  adverse  party  and  a  di»- 
coveiy  and  inspection  of  his  books  and  papers,  cannot  be  had  in  one 
proceeding.    (Havemeyer  v,  Ingersoll,  12  Ahb,  N,  S.  301.) 

Where  it  appeared  that  transactions  had  between  plaintiff  and 
defendant,  a  corporation,  were  entered  upon  the  books  of  the  latter 
under  numbers,  not  names,  and  that  an  inspection  of  the  books 
would  not  avail  plaintiff  without  an  examination  of  defendant's 
officers — Hdd^  that  defendant  could  be  required  to  produce  the 
books  on  the  examination  of  an  officer  before  trial,  under  section 
872,  subd.  7,  and  that  the  practice  under  sections  808,  et  seg.,  did 
not  apply.    (Talbot  t7.  Doran  &  W.  Co.  18  Civ.  Proc  R.  804.) 

The  right  to  an  inspection  to  discover  evidence  is  not  to  be 
confounded  with  the  production  of  books,  etc.,  as  evidence  on  the 
trial  or  examination  of  party  before  trial.  (Lefferts  v,  Brampton, 
24  How.  Pr.  257.) 
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knowledge  of  the  one  sought  to  be  examined,  his  duty 
is  one  of  full  disclosure,  and  the  technical  rules  appli- 
cable to  such  orders  are  relaxed  (Carter  v.  Good,  57 
Hun,  116 ;  Miller  v.  Kent,  69  How.  Fr.  322, 10  Weekly 
Dig.  361 ;  Talbot  v.  Doran  &  Wright  Co.,  eupra  j  Fat- 
man  v.  Fatman,  22  Civ.  Pro.  Rep.  149,  45  St.  Bep.  859, 
18  N.  Y.  Suppl  847 ;  Green  v.  Cory,  81  Hun,  496,  .32 
St.  Rep.  501, 10  N.  Y.  Suppl.  647). 

As  was  said  by  Chief  Judge  Daly  in  Talbot  v.  Do- 
ran &  Wright  Co.  {supra),  a  case  which  was  singularly 
like  the  present  one  in  many  of  its  features,  **  The 
principal  has  a  right  to  know  the  facts  in  advance  of 
the  trial  in  order  to  investigate  such  transactions  and 
make  preparations  for  the  trial.'' 

4.  The  material  allegations  of  the  affidavits  were 
all  on  information  and  belief,  neither  the  source  of  the 
information  nor  the  grounds  of  the  belief  being  stated. 

Here  again  the  principle  of  the  cases  cited  is  ap- 
plicable and  we  cannot  do  better  than  quote  once  more 
from  the  case  of  Talbot  v.  Doran  &  Wright  Co.  {supra): 
**  The  objections  that  the  allegations  of  the  plaintiff's 
affidavits  are  upon  information  and  belief,  and  that 
there  is  a  mere  suspicion  or  conjecture  as  a  basis  for 
the  examination  is  not  a  sound  ground  under  the  cir- 
cumstances of  this  case.  The  plaintiff  is  entitled  to 
the  information  he  seeks  from  his  brokers,  and  is  not 
bound  to  make  out  a  case  against  them  as  a  condition 
of  the  exaniination." 

5.  On  the  merits,  as  shown  by  the  defendant's  affi- 
davits, no  examination  should  be  allowed. 

Bloomingdale  in  his  affidavit,  says  :  **  The  account 
which  I  annex  and  make  part  hereof  is  a  true  and 
just  statement  and  furnishes  all  the  information  that 
the  plaintiff  could  possibly  obtain  upon  an  examin- 
ation."   The  account  referred  to  is  a  most  meagre 
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one,  taken,  so  it  is  said,  in  the  subsequent  affidavit  of 
Weinman,  from  the  ledger,  and  does  not  disclose  the 
names  of  the  persons  with  whom  the  alleged  trans- 
actions were  had*  It  was,  therefore,  useless  as  afford- 
ing the  plaintiff  a  clue  by  which  he  could  follow  up 
and  investigate  the  alleged  purchases  which  were 
claimed  to  have  resulted  in  such  disastrous  losses. 
After  Bloomingdale's  denial  that  anj  further  infor- 
mation could  be  had  upon  an  examination,  and  after 
the  counter-affidavits  of  stock  brokers  that  reputable 
men  in  their  business  keep  books  which  contain  the 
names  of  persons  to  whom  stock  was  sold  and  of  whom 
it  was  bought,  and  other  details  of  each  transaction, 
Weinman  put  in  his  said  affidavit,  admitting  that  the 
''names  do  not  appear  in  the  stock  purchase  and 
sales  books,  *  •  •  and  on  original  contracts  in  the 
possession  of  the  defendant,''  and  then  proceeds  to 
make  tardj  profession  of  his  willingness  to  permit  an 
inspection  of  defendant's  place  of  business. 

The  language  of  Judge  Davis,  in  Miller  v.  Kent, 
suprGy  seems  just  in  point :  ''  A  commission  merchant 
or  broker  has  no  right  to  conceal  from  his  customer 
any  portion  of  his  business  and  dealings  in  relation  to 
the  property  alleged  to  have  been  bought  and  sold ; 
and  where  he  withholds  the  fullest  information  on 
that  subject,  the  right  to  examine  before  trial  in  an 
action  brought  to  recover  alleged  profits,  or  to  adjust 
the  unsettled  accounts,  should  be  fully  accorded."  We 
are  not  at  all  satisfied  with  the  good  faith  of  the  alleged 
proffers  of  the  examination  of  the  defendant's  books, 
«tc.  The  disingenuousness  of  the  attempt  thus  to  de- 
feat the  examination  of  defendant  as  a  witness  must 
have  struck  the  Court  below  as  it  does  this  Court 

Under  all  the  circumstances  we  do  not  think  that 
the   plaintiff  should  be  compelled  to  accept  an  in- 
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spection  in  place  of  the  examination  of  the  witnesses 
in  connection  with  the  books.  For  obvious  reasons,  the. 
one  remedy  might  not  prove  as  effective  as  the  other. 
For  these  reasons  the  order  appealed  from  should 
be  affirmed,  with  costs. 

Daly^O.  J.y  and  Bookstavbb,  J.,  concurred. 


KNAPP  V.  VALENnNE. 

SuPBEMB  Court,  Cibcuit,  Nxw  Yobk  OouiitT, 

April,  1895. 

8 1913. 

AMon  fipon  a/icd^;ffMnf— Mioeen  the  criginal  partiei   ieatfe  of  th^ 

Court  muti  he  obtotnad. 

Under  Mctkm  1018  of  the  Gods  of  Giyil  Plrocedim,  providing  tint 
an  action  upon  a  judgment  for  a  sum  oi  msoaubj  between  the 
original  parties  to  the  judgment  cannot  be  maintHined  without 
an  order  of  the  Court  granting  leave  to  do  so,  Hdd^  that  such 
prohibition  is  limited  to  the  original  parties,  and  that  where 
atitletothe  judgment  has  been  assigned  or  transferred,  it  is 
not  necessary  for  the  assignee  or  transferee,  before  bringing  his 
action,  to  obtain  an  order  of  the  Court  permitting  him  to  do  so. 

IThere  the  defendant  omits  to  plead  the  failure  of  the  plaintiff  to 
obtain  leaTC  to  sue  upon  the  judgment,  the  objection  cannot 
be  raised  for  the  first  time  at  the  triaL 

iDoMedAprUl.lWi.) 

Action  on  a  judgment  by  the  assignee  thereof. 
Thomdll  dk  Pierce,  for  the  plaintiff. 
X  Netfftan  Williams^  for  the  defendant 
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Lawbbncb,  J.— On  the  9th  day  of  June,  1876,  a^ 
judgment  was  recovered  in  this  Coiirt  in  favor  of' 
Edward  M.  Yoorhees  against  Andrew  J.  Eerwin, 
Henry  Valentine  and  others,  barring  and  foreclosing^ 
the  defendants  from  all  right,  title  and  interest  in  and 
to  certain  premises  described  in  the  complaint,  and 
decreeing  that  said  premises  be  sold,  and  directing^ 
the  defendants,  Eerwin,  Von  Schoening  and  Valen- 
tine, to  pay  any  deficiency  in  the  amount  found  due 
to  the  plaintiff  in    said  action.    Henry  Valentine 
who  was  the  defendant  in  that  action  is  the  defendant 
herein.      Upon    the    sale  there  was    a    deficiency 
amounting  to  $6,290.84.    The   referee  named  in  the 
said  judgment  thereafter  filed  his  report  of  sale, 
which  said  report  was  by  an  order  of  this  Court  con- 
firmed on  the  27th  of  July,  1876,  and  the  clerk  of  the 
City  and  County  of  New  York  was  directed  to  enter  a 
judgment  for  such  deficiency  in  favor  of  said  Voorheea^ 
against  the  defendants,  which  was  accordingly  done. 
The  said  judgment  was  entered  severally  against  each, 
of  said  defendants,  and  no  part  thereof  has  been  paid. 
Before  the  commencement  of  this  action,  the  said 
judgment  was  duly  assigned  to  the  plaintiff  herein. 
All  these  facts  are  admitted,  but  it  is  claimed  that  aa 
the  complaint  does  not  aver  that  an  application  waa 
made  to  the  Court  for  leave  to  bring  the  action,  no 
cause  of  action  is  stated  in  the  complaint    The  de- 
fendant relies  upon  section  1913  of  the  Code  of  Civil 
Procedure,  in  support  of  this  position.    It  was  fre- 
quently held,  under  section  71  of  the  old  Code  or 
Procedure,  from  which  section  1913  of  the  present 
Code  is  taken,  that  the  prohibition  of  section  71  was 
limited  to  the  original  parties,  and  that  where  a  title 
to  the  judgment  had  been  assigned  or  transferred,  it 
was   not  necessary  for  the  assignee  or  transferee,. 
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before  bringing  his  action,  to  obtain  an  order  of  the 
Court  permitting  him  to  do  so  (see  Smith  v.  Britton, 
45  How.  P.  B.  p.  428,  per  Van  Brunt,  J. ;  Wheeler  v. 
Dakin,  12  P.  E.  p.  537).  That  the  rule  has  not  been 
altered  by  section  1913  of  the  Code  of  Civil  Procedure 
has  been  decided  in  several  cases  (see  Hedges  v.  Con- 
ger, 10  State  Rep.  p.  42  [General  Term,  First  Dept.], 
opinion  by  Daniels,  J. ;  Carpenter  v.  Butler,  29  HuUf 
p.  251  [General  Term,  Second  Dept.],  opinions  by 
Dykman  and  Cullen,  J  J. ;  see  also  Freeman  v.  Dutcher, 
15  Abb.  N.  C.  p.  431,  and  cases  cited  by  Boches,  J.,  at 
j>.  433).  Furthermore,  as  the  defendant  omitted  to 
plead  the  failure  of  the  plaintiff  to  obtain  leave  to  sue 
upon  the  judgment,  the  objection  cannot  be  raised 
for  the  first  time  at  the  trial  (see  German  Savings 
Basik  V.  Carrington,  14  Weekly  Dig.,  p.  475;  this 
case  was  affirmed  by  the  Court  of  Appeals,  85  ^.  F.,  p. 
^32).  The  case  of  Farish  v.  Austin  (25  Hun,  p.  430), 
was  decided  by  the  sam^  Gtoneral  Term  in  this  De- 
l)artment  as  decided  the  German  Savings  Bank  v. 
Oarrington,  and  if  in  conflict  with  the  decision  in  that 
case,  the  latter  must  control,  inasmuch  as  it  is  not 
only  later  in  point  of  time,  but  has  also  been  affirmed 
by  the  Court  of  Appeals.  I  am  of  the  opinion,  there- 
fore, that  the  plaintiff  is  entitled  to  judgment  for  the 
sum  of  $5,290.84  with  interest  from  the  21st  of  July, 
1876,  together  with  costs  and  an  allowance  of  $150. 


<^ 
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N.  K.  FAIRBANK  CO.  v.  BLAUT,  et  al. 

SuPBBME  Court,   Spbcial  Term,   N.  Y.  OoinrrTy 

April,  1895. 

§500. 

Annoer^when  the  aUegaiion*  thereof  mu$t  be  made  more  definite 

and  certain. 

The  proTifion  of  the  Code  of  Givil  Prooedure  (seetioii  600)  that  tiie 
answer  mutt  contain  "  a  denial  of  each  material  allegation  of 
the  complaint  oontrorerted  by  the  defendant,**  does  not  mean 
that  the  answer  should  be  complete  in  itself,  as  a  statement  of 
the  issues  raised  without  reference  to  any  other  pleading.  In 
the  determination  of  what  issues  are  rtdsed,  the  complaint  and 
answer  are  considered  together. 

An  allegation,  however,  in  the  answer,  that "  said  defendant  denisa 
upon  information  and  belief,  in  nart,  and  in  part  of  her  own 
knowledge,  the  all^^tions  contained  in  the  6th,  7th,  8th  and  9tli 
paragraphs  of  the  said  amended  complaint"  must  be  made  mora 
definite  and  certain.  The  plaintiff  is  entitled  to  know  which 
allegations  are  denied  absolutelj,  and  which  are  denied  only 
upon  information  and  belief. 

(Decided  April,  18W.) 

Motion  by  plaintiff  to  make  the  several  answers 
of  six  of  the  defendants  more  definite  and  certain. 

The  facts  are  stated  in  the  opinion. 

Sullivan  &  Cromwell,  for  the  motion. 

Jacob  Fromme,  opposed. 

Beekman,  J. — ^This  is  a  motion  to  make  the  sev- 
eral answers  of  six  of  the  defendants  more  definite 
and   certain.     The   complaint   contains  allegations 
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stated  in  separate  paragraphs,  each  paragraph  being 
identified  by  a  Roman  numeral  in  consecutive  order^ 
beginning  with  *'  I "  and  ending  with  '*  IX."  The  de- 
fendants answer  separately.  The  denials  contained 
in  the  answer  are  in  the  following  form  :  ^^  L  Said  de- 
fendant denies  that  she  has  any  knowledge  or  infor- 
mation sufficient  to  form  a  belief  as  to  the  allegations 
contained  in  paragraphs  2d,  3d,  4tli  and  5th  of  said 
amended  complaint."  This  may  be  taken  as  a  fair 
specimen  of  the  form  of  denial  to  which  the  plaintiff 
objects.  Some  of  the  answers  also  contain  the  follow- 
ing form  of  denial :  **  Said  defendant  denies  upon  in- 
formation and  belief  in  part,  and  in  part  of  her  own 
knowledge,  the  allegations  contained  in  the  6th,  7th, 
8th  and  9th  paragraphs  of  said  amended  complaint.'* 
The  counsel  for  the  plaintiff  claims  that  this  form  of 
pleading  is  not  in  conformity  with  section  500  of  the 
Code  of  Civil  Procedure,  and  insists  that  the  defend- 
ants should  have  repeated  in  the  body  of  their  answers 
the  allegation  of  the  complaint  upon  which  the  denial 
is  intended  to  operate.  As  an  authority  for  the  mo- 
tion, I  am  referred  to  Baylis  v.  Stimson  (110  N.  Y.  621). 
In  that  case  the  denial  was  in  the  following  form : 
^'The  defendant  further  denies  that  he  has  any 
knowledge  or  information  sufficient  to  form  a  belief 
as  to  the  truth  of  the  allegations  contained  in  the  fol- 
lowing portions  of  the  complaint,  viz.,  the  whole  of 
the  paragraph  beginning  with  the  words  '  And  the 
plaintiff,'  in  folio  11.  The  last  five  lines  of  the  para- 
graph ending  in  folio  15.  The  last  three  lines  of  f olio 
19,  and  the  first  six  lines  of  folio  20.  The  whole  of  the 
paragraph  beginning  in  folio  23  with  the  words  *  And 
the  plaintiff.'  The  following  sentence  in  folio  26, 
*  And  that  he  thereby  became  liable  for  the  costs  and 
expenses  of  such  defense  to  the  simi  of  $250.'    The  last 
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eight  lines  of  folio  31,  and  folios  32  and  33.''    The 
question  was  not  before  the  Court  for  decision,  and 
the  statements  contained  in  the  opinion  upon  the  sub- 
ject are  entirely  obiter.    The  Court  says,  referring  to 
the  answer  above  quoted  (p.  623) :  '^It  is  thus  inartifi- 
cial and  troublesome,  and  not  in  accordance  with  any 
rule  of  pleading  at  common  law  or  under  the  Code. 
It  is,  however,  careless,  no  doubt  easy  for  the  pleader, 
but  the  labor  of  dissection  and  discovery  as  to  its 
meaning  is  thrown  upon  the  opposite  counsel  and  the 
Court.    It  belongs  to  neither.    The  answer  should  dis- 
•close  the  defense,  whether  it  be  by  denial  or  new  mat- 
1;er,  without  reference  to  any  other  pleading ;  it  should 
be  complete  in  itself  and  require  neither  amplification 
nor  patching  from  fragments  of  the  complaint.    The 
Code  means  nothing  less  when  it  enacts  (section  500) 
iiiat  the  answer  must  contain  '  a  denial  of  each  mate- 
rial allegation  of  the  complaint  controverted  by  the 
defendant,'  and  what  allegations  are  thus  controverted 
should  appear  on  the  face  of  the  answer.    The  plain- 
tiff's attorney  should  not  be  required  to  look  beyond 
that  pleading  for  such  information,  nor  should  the 
Oourt  be  required  to  count  lines  and  measure  para- 
graphs to  discover  the  matters  put  in  issue.*    We 
think,  however,  the  answer  has  been  properly  con* 
strued  and  applied ;  at  least  the  finding  of  the  referee 
is  clear  and  decisive."    I  do  not  think  that  these  re- 
marks should  be  extended  to  apply  to  a  pleading  other 
than  one  quite  similar  to  that  which  was  before  the 
Oourt    The  embarrassment  in  that  case  which  pro- 
Toked  this  criticism  of  the  Court  of  Appeals  grew  out 
of  the  fact  that  the  reference  was  to  folios  of  the  com- 
plaint which  were  quite  different  from  the  folios  of 

*  S«e  alio  to  the  same  effect,  Ayeiy  v.  N.  T.  C.  ft  H.  R.B*  Co^, 
!M  StaU  Sep.  918. 
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the  same  pleading  as  it  appeared  upon  the  record  on 
appeal  In  the  present  case,  however,  the  references 
in  the  answer  to  the  allegations  of  the  complaint  are 
bj  paragraph  numbers,  which  form  a  part  of  the  com- 
plaint itself,  and  that  fact  will  always  appear,  in  what^ 
ever  shape  the  pleading  may  be  presented  to  the  Court 
In  the  present  case  there  can  be  absolutely  no  doubt 
as  to  what  allegations  are  denied  ;  a  siiaple  inspection 
of  the  complaint  itself  will  exhibit  the  fact.  The  claim 
that  the  plaintiff's  attorney  should  not  be  required  to 
look  beyond  the  answer  for  information  as  to  the  alle* 
gations  which  are  controverted  goes  altogether  too  far, 
if  it  is  intended  to  apply  to  forms  of  denial  similar  to 
those  under  consideration.  If  such  a  construction  is 
to  be  adopted,  then  an  answer  which  in  terms  denies 
each  and  every  allegation  contained  in  the  com* 
plaint  would  be  also  open  to  criticism,  because  a 
reference  to  the  complaint  would  be  necessary  in 
order  to  determine  what  those  allegations  were.  The 
common  practice  of  the  profession  best  determines 
the  question  of  the  convenience  of  attorneys  which  is 
referred  to  in  the  case  above  mentioned,  as  one  of  the 
reasons  for  discouragiDg  this  form  of  pleading.  It  un- 
doubtedly is  the  practice,  where  the  defense  is  in  part 
a  denial,  to  deny  by  reference  to  the  particular  para- 
graph. The  advantage  of  it  is  obvious.  It  avoids  the 
repetition  of  voluminous  statements  which  would 
largely  increase  the  size  of  the  pleading,  and  thus  sub- 
ject attorneys  and  Court  to  a  useless  expenditure  of 
time  in  again  traveling  over  the  allegations  of  the 
complaint  in  the  answer.  It  would  also  increase  the 
bulk  of  the  record,  and  materially  add  to  the  cost  of 
printing  where  appeals  are  taken.  Furthermore,  if 
the  paragraph  intended  to  be  denied  is  to  be  set  forth 
in  the  answer,  it  would  involve  a  discussion  as  to 
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whether  the  denial  contained  a  negative  pr^^ant, 
xinless  the  pleader  carefully  denied  each  fact  which 
the  allegation  contains,  or  which  might  be  inferred 
from  it.    The  effect  of  the  application  of  such  a  rule 
in  a  complicated  equity  case  where  the  allegations 
are  voluminous,  would  be  simply  intolerable  to  at- 
-tomejs  and  judges.     The  answer  is  a  pleading  which 
raises  an  issue.    What  that  issue  is  must  always  be 
determined  by  reading  the  complaint  and  the  answer 
together ;  and  I  fail  to  see,  under  such  a  form  of 
pleading  as  has  been  adopted  by  the  defendants  in  this 
case,  how  there  can  be  the  slightest  difficulty  or  in- 
convenience in  determining  what  the  issue  is.    In  fact 
it  may  safely  be  claimed  that  the  issue  can  be  more 
quickly  determined  than  if  the  defendant  had  under- 
taken to  weave  the  allegations  of  the  complaint  into 
his  forms  of  denial  in  his  answer.    I  have  examined 
the  records  of  some  of  the  cases  which  were  before  * 
the  Court  of  Appeals  at  the  time  the  case  of  Baylis  t;. 
Stimson  was  considered,  and  find  that  in  the  ma- 
jority of  them    allegations  of  the  complaint  were 
denied  in  precisely  the  form  found  in  the  case  before 
me,  by  a  reference  to  the  paragraph  numbers  of  the 
complaint.    I  do  not  think  that  the  Court  intended  to 
include  such  forms  of  denial  within   its  strictures. 
The  criticism  which  it  passed  upon  the  pleading  in 
that  case  was  well  deserved,  but  entirely  inapplicable 
to  the  case  before  me.    I  am  satisfied  that  the  forms 
of  denial  which  have  been  adopted  in  this  case  are 
quite  in  accordance  with  the  requirements  of  section 
COO  of  the  Code  of  Civil  Procedure,  and  are  free  from 
just  criticism.    I  expect,  however,  from  what  I  have 
said  those  allegations  contained  in  the  answers  before 
me  which  are  in  the  following  form :  ^*  Said  defendant 
denies  upon  information  and  belief  in  part,  and  in  part 
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of  her  own  knowledge,  the  allegations  contained  in 
the  6thy  7th,  8th.  and  9th  paragraphs  of  the  said 
amended  complaint."  The  plaintiff  is  entitled  to 
know  which  allegations  are  denied  absolutely  and 
which  are  denied  only  upon  information  and  belief.  * 
As  the  denial  stands,  it  is  utterly  impossible  to  de- 
termine  this  question,  and,  furthermore,  it  renders 
completely  valueless  the  verification  itself.  I  have  no 
doubt  of  the  viciousness  of  such  a  form  of  denial.  It 
follows  from  what  I  have  stated  that  the  motions 
should  be  denied,  except  in  so  far  as  the  allegations 
last  mentioned  are  concerned.  The  answers  contain- 
ing such  allegations  must  be  made  more  definite  and 
certain,  by  separately  setting  forth  the  allegations 
which  are  denied  upon  information  and  belief  and 
those  which  are  otherwise  denied.  Costs  are  not 
awarded  on  any  of  those  motions. 

Notice  of  settlement  of  the  orders  should  be  given. 

*  It  is  a  fundamental  rule  that  if  a  party  wiahea  to  traveiae  a 
fact,  alleged  in  the  pleading,  which  he  ia  called  upon  to  answer,  he 
must  deny  the  oame  in  plain  and  unambiguous  terms.  Pfandler  P. 
F.  Co.  V.  McPherson,  20  State  Bep,  478. 

The  parts  to  which  the  answer  is  intended  to  apply  should  be  so 
defined  that  the  Court,  on  looking  at  the  complaint,  can  determine 
what  parts  are  coTtred  by  it.  DaTison  v.  Sohertterhom,  1  Barb,  480; 
Mattiaon  v.  Smith,  1  Bob.  706. 
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STEEL  V.  ROSENBURQ. 

SuPBBicB  Court,  Special  Term,  New  York  County, 

April,  1895. 

§§  1421-1423  inclusive,  1704. 

Amended  eompMnt — changing  cause  of  action  from  replevin  U> 
trovei^-4ndtmnitor8  eubetituied  ae  defendante  in  place  of 
ekeriff. 

Where  goods  are  replevied  by  a  coroner  from  the  sheriff,  who  held 
them  under  an  executioi>»  and  the  sheriff  demanded  tiie  return 
of  the  goods,  delivering  the  affidavit  and  ondertakiag  requiaed 
bj  section  1704  of  the  Code  of  Civil  Procedure,  and  the  goods 
were  so  returned,  the  sureties  on  said  undertaking  cannot  be 
substituted  as  defendants  in  an  action  for  eonverrion  against 
the  sheriff. 

Said  sureties  on  the  undertaking  cannot  be  regarded  as  partifSpating 
in  the  original  oonvefsion  of  the  goods  bj  the  sheriff  and  there- 
fore responsible  tat  complicity  in  the  trespass,  but  are  liable  on 
their  bond  as  indemaiton  onl  j ;  and  where  the  sureties  have  been 
substituted  as  defendants  in  the  action  in  place  of  the  sheiiff ,  a 
motion  to  amend  the  complaint  by  changing  the  cause  of  action 
from  rei^evin  to  convasion  will  be  denied.  Dyett  v.  Hyman^ 
199  JV:  F.  861,  distingiiished. 

(Decided  AprU  9, 1895.) 

Motion  by  plaintiff  for  leave  to  serve  on  amended 
complaint,  changing  the  cause  of  action  from  replevin 
to  conversion. 

The  facts  are  stated  in  the  opinion. 

Stem  &  Rushmore,  for  plaintiff  and  motion. 

Blumenstiel  &  Hirsch,  for  defendant,  opposed. 
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Bebeiiiak,  J.— This  is  a  motion  for  leave  to  senre 
an  amended  complaint,  changing  the  cause  oif  action 
from  replevin  to  trover.  The  facts  upon  which  the 
motion  is  based  may  be  briefly  stated  as  follows: 
Abraham  Levy  and  Jacob  Levy  obtained  certain  goods 
from  the  plaintiffs  by  means  of  false  and  fraudulent 
representations.  These  goods  were  levied  upon  by  the 
Sheriff  under  an  execution  which  was  issued  under  a 
judgment  obtained  against  the  Levys  by  a  cteditof . 
Thereupon  the  plaintiffs  instituted  proceedings  by  fe- 
plevin  to  recover  possession  of  the  goods  in  question, 
supposing  that  they  had  a  right  to  maintain  such  an 
action.  Under  their  direction  the  goods  were  taken 
possession  of  by  one  of  the  Coroners,  whereupon  the 
Sheriff  demanded  the  return  of  the  property,  deliver- 
ing the  afBdavit  and  undertaking  required  by  section 
1704  of  the  Code  of  Civil  Procedure.  The  property  Was 
thereupon  returned  to  the  Sheriff.  The  defendants  in 
this  case  are  the  sureties  upon  the  undertaking,  and 
on  their  own  motion  have  been  duly  substituted  as 
defendants  in  this  action  in  place  of  the  Sheriff.  Sub- 
sequent to  the  bringing  of  this  suit,  the  Court  of 
Appeals  in  the  case  of  Wise  v.  Grant  (140  N.  T.  593), 
decided  that  such  an  action  could  not  be  maintained 
where  goods  were  obtained  by  fraudulent  representa- 
tions, unless  the  plaintiff  had  actually  rescinded  the 
sale  before  the  property  had  been  levied  upon  by  the 
Sheriff.  As  no  such  recission  is  claimed  by  the  plain- 
tiffs to  have  taken  place  prior  to  the  seizure  by  the 
Sheriff  of  the  goods  in  question,  it  is  conceded  that  the 
action,  in  its  present  form,  cannot  be  maintained. 
The  plaintiffs  claim,  however,  that  they  are  entitled 
to  hold  the  defendants,  who  are  the  sureties  on  the 
tmdeftaking,  for  a  conversion  of  th^  property  on  the 
theory  that  they  are  liable  for  the  wrongful  act  of  the 
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Sheriff,  and  that  whatever  damages  could  have  been 
recovered  in  an  action  against  him  for  conversion  are 
recoverable  against  them.  In  support  of  this  theory 
the.leamed  council  for  the  plaintiffs  appeals  to  the  case 
of  Djett  V.  HTman  (129  N.  Y.  351)  as  an  authorit7. 
That  case,  however,  was  one  in  which  an  action  was 
brought  by  the  assignee  for  the  benefit  of  creditors  of 
one  Jacob  Eapp  to  recover  the  value  of  a  stock  of 
merchandise  taken  from  the  assignee  hj  the  Sheriff 
under  attachments  issued  in  suits  brought  against  the 
assignor  by  certain  of  his  creditors.  The  theory  of 
the  action  was  that  the  assignment  was  fraudulent 
and  void.  When  the  goods  were  seized  by  the  Sheriff 
under  those  attachments,  the  attaching  creditors  in- 
demnified him,  and  the  indemnitors  were  substituted 
in  the  action  as  defendants  in  place  of  the  Sheriff  un- 
der sections  1421  to  1423  of  the  Code  of  Civil  Proce- 
dure. It  was  claimed  in  that  case  by  the  defendants 
that  they  were  liable  as  indemnitors  only,  and  were 
governed  by  the  provisions  of  their  bond ;  but  this  posi- 
tion was  held  to  be  untenable,  the  Court  stating  (p.  357) 
that  *^  the  liability  of  the  defendants  rests  wholly  upon 
their  participation  in  the  original  wrong  and  their 
liability  for  its  consequences  incurred  by  reason  of 
their  complicity  in  the  trespass.  This,  it  is  true,  is 
evidenced  by  the  bond  of  indemnity,  which  authorized 
the  Sheriff  to  consummate  the  original  wrong  by  an 
unlawful  sale  and  conversion  of  the  plaintiff's  property, 
but  in  no  sense  is  the  action  upon  the  bond."*    That 

*The  execution  of  a  bond  to  a  Sheriff  indemnifying  him 
against  damages  resulting  from  an  unlawful  levy  and  sale  of  prop- 
erty made  by  him,  presumptively  establishes  the  liability  of  the 
obligors  as  principals  for  the  original  trespass  committed  by  the 
Sheriff.  Those  thus  connected  with  the  original  wrong  are  jointiy 
and  severally  liable  with  the  Sheriff  and  it  is  no  defense  in  an  action 
by  the  owner  of  the  property  against  one  or  more  of  the  wrong-doers* 
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case^  however,  is  not  analogous  to  the  present  one» 
There  the  indemnitors  deliberately  assumed  a  respon- 
sibility for  the  unlawful  act  of  the  Sheriff  in  convert* 
ing  plaintiff's  goods,  and  were  participants  in  the 
wrong  done,  causing  it  in  the  sense  that,  but  for  the 
bond  which  they  gave,  the  Sheriff  would  have  refused 
to  take  the  property.  There  was  no  question  in  the 
case  as  to  the  form  of  the  action  or  as  to  the  right  of 
the  plaintiffs  to  recover  if  the  facts  which  they  alleged 
were  supported  by  proof.  In  the  present  case,  how- 
ever, it  is  now  conceded  that  the  plaintiffs,  at  the  time 
that  the  property  was  replevined,  had  no  right  to  re- 
cover possession  of  it  in  such  an  action.  The  defend- 
ants were  guilty  of  no  other  act  than  that  of  furnish- 
ing an  undertaking  by  which  they  bound  themselves 
to  the  plaintiffs  '*  for  the  delivery  of  the  said  chattels 
so  replevined  to  the  plaintiffs,  if  delivery  thereof  is 
adjudged,  or  if  the  action  abates  in  consequence  of  the 
defendant's  death ;  and  for  the  payment  to  them  of 
any  smn  which  the  judgment  awards  against  the  de- 
fendant in  this  action.''  How,  then,  can  they  be  said 
to  have  participated  in  an  act  of  conversion,  now  al- 


to show  that  oihen  were  not  joined  as  defendants  who  are  also  liable. 
(Dyett  V.  Hyman*  129  N.  Y.  851.) 

Where  the  indemnitoxB  of  the  Sheriff  are  allowed  to  intervene 
in  an  action  against  the  Sheriff,  it  is  not  neceasary  for  plaintiff  to 
proTo  any  cause  of  action  against  them.  It  is  only  necessary  to 
prove  the  cause  of  action  against  the  Sheriff.  When  the  record 
shows  that  indemnity  on  the  part  of  the  judgment-creditors  was 
given  to  the  Sheriff  for  the  purpose  of  making  a  levy,  the  presump- 
tion necessarily  arises  that  it  was  given  at  their  request,  and  that  by 
the  fact  of  giving  it,  they  made  themselves  liable  for  the  trespass. 
(Pool  V.  Ellison,  80  State  Rep.  185.  Keener  v.  Boardman,  U  N.  F. 
Supp.  787.) 

Obligors  in  an  indemnity  bond  to  a  Sheriff  are  principals  and 
jointly  and  severally  liable  with  him  for  a  wrong 
(JakoU  V.  Qonnan,  1  Jfiso.  JR.  S83. 


Z*i  CIVIL  PROCEDURE  REPORTS. 

Steel  V.  Boeembiirg. 

leged  against  the  Sheriff,  when  their  onlj  act  was  to 
secure  to  the  Sheriff  the  restoration  of  property  which 
it  DOW  appears  the  plaintiffs  had  forcibly  taken  from 
him  withoat  warrant  of  law  ?  They  were  not  parties 
to  the  original  trespass  committed  by  the  Sheriff ;  their 
interrention  in  the  matter  was  subsequent  to  the  first 
seizure.  Nor  can  they  be  said  to  hare  participated  in 
any  subsequent  act  of  the  Sheriff  in  dealing  with  the 
property.  They  simply  stood  in  the  position  of  guar- 
anteeing the  plaintiffs  that  if  they  succeeded  in  obtain- 
ing a  judgment  for  the  return  of  the  property  and  for 
damages,  they,  as  sureties  of  the  Sheriff,  would  stand 
responsible  for  the  delivery  of  the  property  and  fortiie 
payment  to  them  of  any  sum  which  the  judgment 
awarded  against  him ;  that  is,  for  such  damages  as  by 
law  might  be  reeoTerable  in  such  a  form  of  action. 
They  in  no  sense  undertook  to  stand  behind  the  Sheriff 
as  indemnitors  against  the  consequences  of  his  unlsfw- 
ful  acts.  Their  connection  with  the  matter  began  and 
ended  with  a  single  act,  by  which  they  made  it  possiMe 
£ov  the  Sheriff  to  resume  possession  of  property  which 
it  is  now  conceded  the  plaintiffs  had  no  right  to  take 
from  his  possession  in  the  manner  in  which  it  was  done. 
It  would  be  a  monstrous  act  of  injustice  to  attempt  to 
hold  these  defendants  for  the  wrongful  act  of  the 
Sheriff  in  converting  the  property  in  which  they  were 
in  no  proper  sense  participants.  The  action  is  brought 
against  them,  not  upon  their  bond,  but  upon  the  theory 
that,  in  giving  the  bond  for  the  purpose  of  restoring 
to  the  Sheriff  that  which  had  been  taken  from  him  by 
unlawful  means,  they  had  rendered  themselves  liable 
for  some  other  act,  in  no  way  associated  with  the  only 
question  in  which  they  were  interested  or  with  which 
tiiey  were  connected,  namely,  the  right  of  the  plaia* 
tiffs  to  take  the  property  in  question  in.  tiie  partieular 
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way  in  which  it  was  attempted.  Surelj  the  plaintiffs 
cannot  be  entitled  to  recover  damages  against  these 
defendants,  whose  only  act  consisted  in  preventing 
the  plaintiffs  from  retaining  possession  of  property 
which  under  undisputed  law  they  had  no  right  to  take 
in  the  manner  attempted.  I  am  satisfied,  upon  the 
consideration  which  I  have  been  able  to  give  to  the 
question,  that  the  plaintiffs  cannot  recover  against  the 
defendants  for  the  conversion  of  which  the  Sheriff  has 
been  fipuilty,  and  that  the  motion  for  leave  to  serve  an 
amended  complaint,  changing  the  action  to  one  for 
><x>nversion,  should  not  be  granted. 

The  motion  is  therefore  denied^  with  costs. 


MASOW  V.  DUTCHER 

New  Yobk  Coubt  of  Cohxok  Pleas,  Special  Term, 

April,  1895. 

§§  507,  008,  M& 
AnaweT'-partial  defenm-^wu»t  he  expresdy  itated. 

It  iB  wdl  Mttlad  tlMl  wfaflve  thtfe  is  a  80mblAiiod  of  a  osvBe  of  aotion 
or  dofeDM  set  up  in  a  pleading,  ito  siifflcieni07  eannot  be  de- 
termined on  a  motion  to  strike  it  out  as  redundant  or  ineleTant. 

Scandalous  matter  will,  howerer,  be  stricken  out  on  motion. 

The  provision  of  the  Ck)de  of  CiTil  Ptooedure  (section  007)  prescrib- 
ing that  "each  defense  or  counterclaim  must  be  separately 
steted  and  numbered,"  means  nothing  more  than  that  there 
shall  be  a  plain  and  concise  statement  of  an j  new  matter  oon- 
stitnting  a  defense.  Each  stetoment  intended  as  a  defense  must 
be  complete  in  itself ;  but  no  formal  commeneement  and  txm- 
clonoB  is  necessary. 

A  partial  defense  must  be  pleaded  as  such,  and  unless  so  pleaded  it 
win  be  assumed  on  demurrer  that  the  f&eU  in  relation  thereto 
are  pleaded  as  a  complete  defense. 
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Where  the  poitioiis  of  the  answer  comphuned  of  clearly  indicate 
that  the  matters  set  up  are  intended  as  a  complete  defense,  and 
there  is  no  statement  to  the  contnuy,  it  most  be  aasamed  that- 
the  answer  refers  to  the  entaie  complaint,  which  sets  forth  but  a 
mn^  cause  of  action,  and  a  motion  requiring  the  defendant  to- 
make  said  answer  more  definite  and  certain,  will  be  denied. 

'Where  the  answer  in  its  last  paragraph  "  denies  the  aU^gations  of 
the  complaint  and  each  and  exery  one  of  them,  except  as  herein* 
before  controverted  or  admitted,"  Heldf  there  is  no  difficnlty  in. 
ascertaining  what  is  admitted  and  controverted  before  the  last 
paragraph  of  the  answer  is  reached  ;  there  is  no  doobt  or  con- 
fosion  as  to  the  application  of  this  general  denial ;  and  a  motion 
to  make  answer  more  definite  and  certain  on  this  groond  will 
be  denied. 

(Decided  AprU  0, 1809.) 

Motion  by  plaintiff  to  compel  defendant  to  make 
his  answer  more  definite  and  certain. 

The  facts  are  stated  in  the  opinion. 

J.  Noble  Hayes,  for  plaintiff. 
Frank  Loomis,  for  defendant. 

QiEGERiCHy  J. — It  is  well  settled  that  where  there 
is  a  semblance  of  a  cause  of  action  or  defense  set  up  in 
a  pleading,  its  sufficiency  cannot  be  determined  on  a 
motion  to  strike  it  out  as  redundant  or  irrelevant 
(Walter  v.  Fowler,  85  N.  F.  621 ;  Bradner  v.  Faulkner, 
93  id.,  514,  518).  The  matters  sought  to  be  expunged 
from  the  answer  as  irrelevant  and  redundant,  con- 
sidered together,  constitute,  in  my  opinion,  more  than, 
a  semblance  of  a  defense  to  the  cause  of  action  alleged 
in  the  amended  complaint,  and  hence  the  motion  to 
strike  out  the  same  should  be  denied^  I  think,  how- 
ever, that  the  words  referred  to  in  that  part  of  the 
notice  of  moticm  designated  V  C.  7th  "  are  scandalous 
(see  Allen  v.  Murray,  23  Civ.  Pro.  54),  and  therefore 
should  be  stricken  out.    The  plaintiff  also  moves  to 
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require  the  defendant  '^to  make  his  answer  more 
definite  and  certain  by  stating  unequivocally  and  ex- 
plicitly whether  or  not  he  intends  the  words  or  matters 
referred  to  in  subdivisions  numbered  '  II  to  IX,  both 
inclusive,  and  subdivision  XI '  to  constitute  a  defense 
to  such  action,  or  any  part  thereof,  and  interpose  the 
same  as  such/'  The  object  in  doing  so  is  stated  in 
plaintiffs  brief  to  be  ''to  compel  the  defendant  (under 
section  546  of  the  Code)  to  state  definitely  whether  he 
intends  the  separately  numbered  paragraphs  of  the 
answer  denominated  further  defenses  as  separate  and 
distinct  defenses,  so  that  the  plaintiff  may  have  an 
opportunity  of  demurring  to  them."  Answers  are 
separated  by  the  Code  into  two  classes — ^those  which 
consist  of  denials,  and  therefore  serve  the  sole  purpose 
of  raising  a  direct  issue  upon  the  plaintiff's  allegations, 
and  those  termed  ''  new  matter,"  that  is,  facts  different 
from  those  averred  by  the  plaintiff  and  not  embraced 
within  the  judicial  inquiry  into  their  truth  {Pomerojfa 
Code  Bemediea,  section  593,  pp.  675,  676).  The  Code 
prescribes  that  ''each  defense  or  counterclaim  must  be 
separately  stated  and  numbered"  {Code  Civ.  Pro., 
§507).  ''This,''  said  Sanford,  J.,  in  Bridge  v.  Pay  son, 
(5  Sandf.  216),  in  passing  upon  a  similar  provision  con- 
tained in  the  old  Code,  "means  nothing  more  than 
there  shall  be  a  plain  and  concise  statement  of  any 
new  matter  constituting  a  defense.  Each  statement 
intended  as  a  defense  must  be  complete  in  itself ;  but 
the  Code  does  not  require  any  formal  commencement 
in  conclusion  of  such  statements.  On  the  contrary, 
the  whole  spirit  of  the  Code  is  hostile  to  both."  *    The 

*A  motion  is  not  proper  where  there  if  no  uncertainty  or  in- 
definiteneaa  in  respect  to  the  nature  of  the  charge.  The  section  ia 
not  to  enable  a  party  to  obtain  a  statement  of  particulars  or  circum- 
stances of  time  and  place.   Tilton  v.  Beecher,  5d  N.  Y.,  176. 


348  CIVIL  PROCEDURE  REPORTS, 

Mason  v.  Dutcber. 

Code  further  prescribes  :  '^A  partial  defense  may  be 
set  forth  as  prescribed  in  the  last  section  ;  but  it  must 
be  expressly  stated  to  be  a  partial  defense  to  the  entire 
complaint  or  to  one  or  more  separate  causes  of  action 
therein  set  forth.    Upon  a  demurrer  thereto,  the  ques- 
tion is  whether  it  is  sufBcient  for  that  purpose"  {Code 
of  Civ.  Pro.  §  508).     It  is  well  settled  that  a  partial 
defense  must  be  pleaded  as  such,  and  unless  so  pleaded 
it  will  be  assumed  on  demurrer  that  the  facts  in  rela- 
tion thereto  are  pleaded  as  a  complete  defense  (Thomp- 
son V.  Halbert,  109  N.  Y.  329 ;  Pomkrofs  Code  Berne- 
die^,  3d  ed.,  §608,  p.  690).    The  case  of  Bufire  v.  The 
N.  Y.,  K  H.  &  H.  RR.  Co.  (3^  ^8*.  ifep.,  241,  59^  Super. 
Ct,  569,  15  Suppl  148),  cited  by  plsAittfSP»  dounsel, 
has  no  applieation  to  the  case  ttt  bttf  .    Tbe*  totmer  was 
brought  to  recover  a  penalty  ttgedmtb  a  mlread  Mm- 
pany  to  recover  a  penalty  te/t  ebsa^ng  meipe  itutii  the 
legal  fare,  a  portion  of  the  answer  wus  ''  d^efidiMift 
reserving  the  objection  that  thi#  aetiett  eiMiRA  be 
maintained  by  reason  of  the  fact  that  the'  stam&cms 
herein  was  not  served  upon  the  defendcttft  trjr  lui 
ofllcer  authorized  by  law  to  collect  an^exeemtiott-  issMd 
out  of  said  Superior  Court  answersthe  cofliiplaint,''  See, 
Upon  a  motion  to  strike  out  this  po^tion-of  the  aMWer^ 
or,  in  the  alternative,  to  amen^  it  by  stafingf  un- 
equivocally  whether  or  not  it  wae  intended:  as  a  de- 
fense, and  if  so,  to  separately  state  and  nufifAer  it,  the 
Court  in  granting  the  motion  said :  ^  If  it  is  intended 

to  be  issuable  matter,  and  relied  upon  as  a  def ettse,  it 

— — ^— ^— ^— — — »^~—~^-^— ■^^— »» ■     -I  II  ■      i^^,^^_^^^^^^^,„,.,^.,^_^^,^^_^,^^^„^^^^^^^,,^^^^,^,^^i^ 

The  right  to  relief  depends  upon  whether  or  not  the  ohaorgeis 
obecnrr;  if  tiie  pseeiae  natare  of  the  chu^  is  appaient,  then  the 
statute  is  not  sathority  for  granting  relief.  The  insufficiency  mofft 
<flettiy  appear.    Cook  v.  Matteson,  19  dv.  Pro.  R.  891. 

Tlie  fepamte  defenses,  separately  stated,  take  the  place  of 
aeparate  pleas.    Cobb  v.  Fraaee,  4  Haw.  418. 
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should  be  pleaded  as  such,  and  stated  and  numbered 
separately,  so  that  the  plaintiff,  if  he  shall  see  fit,  may 
test  its  sufficiency  by  motion  or  demurrer.''  In  the 
present  case  the  portions  of  the  answer  complained  of 
clearly  indicate  that  the  matters  set  up  are  intended 
as  a  complete  defense,  and  there  being  no  statement 
to  the  contrary  it  must  be  assumed  that  the  answer 
refers  to  the  entire  complaint,  which  sets  forth  but  a 
single  cause  of  action  {Code  of  Civ.  Pro.  §  507).  For 
these  reasons  the  defendant  should  not  in  the  respects 
referred  to  be  required  to  make  the  answer  more 
definite  and  certain.  I  have  given  due  consideration 
to  the  questions  presented  by  that  part  of  the  notice  of 
motion  designated  as  ''L  18th,  19th  and  20,''  and  am  of 
the  opinion  that  the  denial  contained  at  folio  64  of  the 
answer  is  clear  and  explicit  and  leaves  no  room  for 
doubt  as  to  what  was  intended  to  be  denied.  Except 
an  admission  that  the  defendant  signed  the  agreement 
set  forth  in  the  answer  he  denies  the  making  of  any 
contract  with  the  plaintiff  as  alleged  in  the  complaint. 
The  denial  contained  at  folio  71  is  also  clear  and 
definite,  and  the  same,  as  well  as  the  denial  last  re- 
ferred to,  is  sanctioned  by  the  authorities  (Mingst  v. 
Bleck,  38  Hun,  358 ;  Griffin  v.  Long  Island  BR.  Ck>., 
101  N.  Y.  348),  consequently  the  motion  to  make  these 
portions  of  the  answer  more  definite  and  certain  or  to 
strike  them  out  should  be  denied.  The  last  paragraph 
of  the  answer  '^  denied  the  allegations  of  the  complaint 
and  each  and  every  one  of  them,  except  as  hereinbe- 
fore controverted  or  admitted,"  and  plaintiff  moves  to 
make  the  same  more  definite  and  certain  ''by  pointing 
out  or  indicating  clearly  and  explicitly  what  allega- 
tions of  the  complaint  are  intended  to  be  reached 
thereby,"  or  to  strike  out  the  said  words.  The  form 
of  the  denial  is  sanctioned  by  the  decision  in  Griffin  v^ 
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Long  Island  RR.  Co.  {supra)^  in  which  the  denial  was 
almost  identically  the  same  as  in  this  case.  There  is 
no  diflSculty  in  ascertaining  what  is  admitted  and  con- 
troverted before  the  last  paragraph  of  the  answer  is 
reached.  This  is  clearly  specified  by  the  other  para- 
graphs of  the  answer.  Consequently  there  is  no  doubt 
or  confusion  as  to  the  application  of  this  general 
denial,  and  therefore  the  motions  referred  to  should  be 
denied.  It  follows  therefore  that,  with  the  exception 
of  striking  out  certain  words  as  scandalous,  which  are 
set  forth  in  that  part  of  the  notice  of  motion  designated 
'*  C.  7th/'  the  other  motions  should  be  denied ;  but  as 
both  parties  have  been  successful  in  part,  neither  of 
them  should  have  any  costs  as  against  the  other. 


EDMUND  S.  WHITMAN,   and   Another,    Appel- 
lants, V.  EDWIN  li.  JOHNSON,  Respondent. 

New  York  Court  of  Common  Pleas,  Qeneral  Term, 

April,  1895. 

§§  1005,  1292. 

Appeal  from  order  denying  motion  for  new  tridl--^udgment  vacated 
though  not  eaDpreeely  appealed  from^-reetitution. 

An  amended  order  of  the  Oeneral  Term,  reTening  an  order  of  the 
Trial  Term  denying  a  motion  for  a  new  trial  on  the  judge's 
minutes,  should  contain  a  provision  that  the  judgment  be  va- 
cated and  set  aside,  and  restitution  of  the  moneys  paid*under  it 
made  to  the  plaintiffs,  with  judgment  and  execution  therefor. 

The  provision  of  section  1005  of  the  Code  of  Ciyil  Procedure,  thai 
the  entry  of  final  judgment  and  the  subsequent  proceedings  to 
coUect,  and  otherwise  enforce  it,  may  be  stayed  by  order,  on  a 
motion  for  a  new  trial,  and  that  where  a  new  trial  is  gxantsd. 


i 


VOL.  XXIV.  351 


Whitman  v.  Johnaon. 


fbe  Court  may  direct  and  enforce  reatitation,  aa  where  a  jndg- 
ment  la  rereraed  upon  appeal,  plainly  impliee  the  authority  to 
▼acate  the  judgment  even  though  no  appeal  from  aaid  judg* 
ment  ia  ezpreialy  taken. 
Where  the  General  Term  granta  the  relief  which  ahould  hare  heen 
giren  at  IVial  Term  or  Special  Term,  upon  a  motion  for  a  new 
trial,  it  may,  of  oonrae,  exeroiae  the  same  power  over  the  judg- 
ment poaacflsed  by  the  Special  Term  or  Trial  Term  and,  in  grant- 
ing a  new  trial,  may  Tacate  the  judgment  and  order  reatitation. 

{DeeUUdAprU  18, 1895.) 

Settlement  of  order  upon  decision  of  the  Qeneral 
Term  of  this  Court  ( Jfiknuaiy,  1895),  reversing  an  order 
denying  a  motion  for  a  new  triaL 

Osgood  Smith,  for  plaintiffs,  appellants. 

Southard  dk  Fairchildy  for  def endant,  respondent. 

Daly,  C.  J.— The  plaintiffs  appealed  from  an  order 
denying  their  motion  for  a  new  trial,  but  not  from 
the  judgment  dismissing  their  complaint.  The  order 
haying  been  made  at  a  Trial  Term  of  this  Court,  the 
appeal  from  it  could  be  entertained  by  our  (General 
Term  (Voisin  v.  Commercial  Ins.  Co.,  123  N.  T.  120). 
After  hearing  argument  on  the  appeal  the  General  Term 
ordered  a  new  triaL  The  order  entered  upon  the  de- 
cision reversed  the  judgment  and  ordered  a  new  trial 
with  costs  to  the  appellant  to  abide  the  event,  and  also 
directed  a  restitution  of  the  moneys  collected  under 
6aid  judgment,  being  the  costs  and  extra  allowance 
awarded,  with  interest,  and  allowed  judgment  and 
execution  therefor  against  defendant. 

The  order  was  subsequently  amended  by  striking 
out  the  provision  reversing  the  judgment  and  sub- 
stituting in  place  thereof  a  direction  that  the  order 
denying  plaintiffs'  motion  for  a  new  trial  be  reversed, 


352  CIVIL  PROCEDURE  REPORTS. 


Whitman  v.  Jobiuoa. 


with  costs  to  the  appellant  to  abide  the  event ;  and  the 
question  as  to  further  resettlement  of  the  order  was 
referred  to  this  General  Term.  The  amended  order 
should  have  also  contained  a  provision  that  the  judj^- 
ment  be  vacated  and  set  aside,  and  restitution  of  the 
moneys  paid  under  it  made  to  the  plaintiffSi  with 
judgment  and  execution  therefor.* 

While  there  can,  technically^  be  no  reversal  of  a 
judgment  which  has  not  been  appealed  from,  it  must 
necessarily  be  vacated  and  set  aside  if  a  new  trial  be 
granted ;  since  it  is  then  wholly  without  foundation. 
Otherwise,  if  plaintiffs  recovered  upon  the  second 
trial,  there  would  be  contrary  judgments  upon  the  same 
issues  in  the  action ;  if,  indeed,  upon  the  second  trial, 
the  plaintiffs  would  not  be  embarrassed  by  a  former, 
unreversed,  adjudication  upon  the  facts  in  favor  of 
defendant. 

The  Code  provides  that  the  entry  of  final  judg- 
ment and  the  subsequent  proceedings  to  collect,  or 
otherwise  enforce  it,  may  be  stayed  by  order,  on  a 
motion  for  a  new  trial,  and  that  where  a  new  trial 
is  granted  the  Court  may  direct  and  enforce  resti- 
tution as  where  a  judgment  is  reversed  upon  ap- 
peal (§  1005).  The  authority  to  vacate  the  judgment, 
if  the  motion  for  a  new  trial  is  granted,  is  plainly 
implied  in  this  section ;  for,  if  the  entry  of  judg- 
ment, or  the  enforcem^it  of  it,  may  be  stayed 
pending  the  motion,  the  judgment  is  clearly  made 
dependent  upon  the  result  of  the  motion.  The  express 
authority  in  the  section  for  ordering  restitution  if  a 

*  Where  a  collected  judgment  for  costs  is  set  aside  and  a  new 
trial  had  which  results  la  a  verdict  in  favor  of  the  party  paying  the 
judgment,  the  order  for  restitution  is  to  be  enforced  bj  execution  as 
on  a  money  judgment,  not  bj  proceedings  for  contempt.  O'Qara  v, 
Kearney,  67  How.  Pr.  4d0. 


I 
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new  trial  is  granted  implies  that  the  judgment,  if  en- 
tered and  collected  pending  the  motion^  is  to  be  set 
aside. 

Had  the  motion  for  a  new  trial  been  granted  at 
the  Trial  Term  or  the  Special  Term,  the  judgment,  if 
already  entered,  would  have  been  necessarily  vacated 
as  part  of  the  relief  upon  that  motion.  Such  was  the 
practice  in  (yGara  v.  Kearney  (77  N.  F.  423)  which 
was  a  case  resembling  the  present  in  many  particulars. 
''  The  jury  rendered  a  verdict  in  favor  of  the  defend- 
ant. Upon  this  verdict  judgment  was  entered  dis- 
missing the  complaint  and  for  $125  costs.  The  costs 
were  voluntarily  paid  to  the  defendant's  attorney. 
The  judgment  was  afterwards,  on  motion,  set  aside, 
on  the  ground  that  improper  evidence  was  admitted 
on  the  trial.''  An  order  for  restitution  was  made  at 
Special  Term  in  that  case  under  the  authority  of  sec- 
tion 1292  of  the  Code,  which  provides,  "  Where  a 
judgment  is  set  aside  for  any  cause,  upon  motion,  the 
Court  may  direct  and  enforce  restitution  in  like 
manner,  with  like  effect  and  subject  to  the  same  con- 
ditions as  where  a  judgment  is  reversed  ui>on  appeal.'* 

Where  the  General  Term  grants  the  relief  which 
should  have  been  given  at  Trial  Term  or  Special  Term 
upon  a  motion  for  a  new  trial,  it  naay,  of  course, 
exercise  the  same  power  over  the  judgment  possessed 
by  the  Special  Term  or  Trial  Term,  and  in  granting  a 
new  trial  may  vacate  the  judgment  and  order  resti- 
tution. As  to  the  propriety  of  ordering  restitution  of 
the  costs  of  the  former  trial  collected  under  judgment 
which  is  now  vacated,  there  can  be  little  question. 
The  parties  should  be  restored  to  their  original  po- 
sition. If  the  defendant  is  again  successful  and  is  en- 
titled to  the  costs  of  the  former  trial,  he  can  again  tax 
them  and  collect  them  ;  if  he  is  not  (under  the  terms 
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of  the  order  awarding  costs  to  the  appellant  to  abide 
the  event)  entitled  to  the  costs  of  the  former  trial 
(Starr  Cash  Co.  t;.  Reinhardt,  26  Sapp.  746)  he  should 
not  retain  them  now^  because  he  cannot  have  them  in 
any  event.  It  is  to  be  observed,  also,  that  the  judgment 
includes  an  extra  allowance  which  necessarily  falls 
with  it,  and  could  not  be  taxed  upon  the  new  trial 
without  a  new  order  for  allowance. 

The  order  of  reversal  as  amended  must  therefore 
be  further  amended  and  settled  by  providing  that  the 
judgment  entered  by  defendant  in  this  action  be  va- 
cated and  set  aside,  and  that  plaintiffs  have  restitution 
of  the  amount  collected  thereon  and  have  judgment 
and  execution  therefor. 

BiscHOFF  and  Pbtob,  JJ.,  concurred. 


In  thb  Mattbb  of  the  Application  of  ANDREA 
FONTANA,  AND  Anotheb,  to  bb  Made  Pabties 

DBFBin>ANT    IN    THB    SUIT    OF    THB    ATLANTIC 

TRUST  COMPANY,  as  Tbusteb,  v.  THE  HAS- 
KIN WOOD  VULCANIZING  COMPANY. 

SUPBEMB  Coubt,  Genbbal  Tbbm,  Fibst  Dbpabtment, 

Mabch,  1895. 

§452. 

Applieation  to  be  made  party  defendant^-'-when  not  granted. 

In  an  action  to  foreclose  a  mortgage  on  the  property  of  a  corporation, 
the  corporation  ia  the  real  party  in  interest,  and  where  it  has 
been  joined  and  interposed  its  defenses  to  the  mortgage,  the 
stockholders  are  not  entitled,  as  a  matter  of  right,  to  be  brought 
in ;  the  question  being  one  clearly  within  the  discretion  of  the 
court 
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In  an  applioation  by  stookholden  to  be  made  parties  defendant  in 
order  to  appeal  from  a  judgment  against  the  corporation,  it  is  in- 
cumbent upon  them  to  set  forth  sufficient  facts,  not  only  show- 
ing the  likelihood  of  rerersal  on  appeal ;  but  going  a  step  further 
and  showing  that  the  final  result,  so  far  as  the  corporation  and 
stockholders  were  concerned^  would  be  a  more  favorable  judg- 
ment. 

.Although  the  court  has  the  power  in  a  proper  case  to  permit  a  stock, 
holder  to  interrene,  stiU  after  judgment  obtained  "  after  a  reaj 
litigation,  by  a  court  of  competent  jurisdiction  "  and  without 
allegations  "  made  against  it  on  account  of  which  a  court  of 
equity  in  a  collateral  action  would  have  jurisdiction  to  set  it 
aside,'*  the  rights  of  stockholders  to  rcTive  and  extend  the  time 
to  appeal  is,  to  say  the  least,  doubtful  after  such  time,  so  far  as 
the  corporation  is  concerned,  has  escpired  and  its  right  to  appeal 
has  been  lost. 

KDeeicEedlfarcft,  1805.) 

Franklin  Bien,  for  appellant. 
William  C.  Osbom,  for  respondent. 

Appeal  from  order  denying  motion  of  stockholders 
to  be  made  parties  defendant. 

The  petition  of  the  stockholder  Fontana,  in  which 
another  stockholder  joined,  and  which  is  the  basis  of 
this  application,  shows  that  an  action  was  begun  in 
this  Court  wherein  the  Atlantic  Trust  Company,  as 
trustee,  is  plaintiff,  against  the  Haskin  Wood  Vulcan- 
izing Company,  for  the  foreclosure  of  a  mortgage  upon 
all  the  property  of  the  corporation ;  that  in  further- 
ance of  a  scheme  in  the  interest  of  the  bondholders  the 
president  and  the  management  of  the  corporation  per- 
mitted the  plaintiff  t#  enter  a  judgment  of  foreclosure 
and  sale  on  the  18th  day  of  October,  1893,  and  the 
property  was  advertised  for  sale  on  the  20th  of  Novem- 
ber, 1893.  In  October,  1893,  certain  judgment  cred- 
itors commenced  an  action  to  sequestrate  the  property 
of  the  corporation,  in  which  action  one  David  Thorn- 


366  CIVIL  PROCBDUBE  REPORTS. 


FontasA  v.  Tbe  WmHw  Wood  Valcanusing  Co. 

son  was  appointed  receiver  of  the  corporation  and  took 
possession  of  its  property. 

Subsequently  an  order  was  made  by  this  Court 
opening  the  judgment  of  foreclosure  and  allowing  the 
receiver  to  come  in  and  defend.  After  his  answer  was 
interposed,  the  issues  were  by  consent  referred  to  a 
referee  to  hear  and  determine.  The  referee  subse- 
quently reported  in  effect  that  the  mortgage  was  in- 
valid as  a  lien  upon  all  the  property  of  the  corporation 
as  to  the  creditors  and  receiver,  but  valid  as  against 
the  corporation  as  to  a  portion  of  the  property,  and 
directed  a  sale  and  judgment  for  deficiency,  if  any, 
that  there  was  due  plaintiff.  Such  judgment  was  en- 
tered and  a  sale  advertised  thereunder.  The  receiver 
likewise  advertised  a  sale  of  all  the  property  of  the 
corporation.  Certain  stockholders  and  judgment 
creditors  requested  the  receiver  to  appeal  from  the 
judgment  of  foreclosure,  and  on  his  refusal  requested 
the  Court  so  to  instruct  him,  which  the  Court,  for  rea- 
sons stated  in  the  opinion,  declined  to  do. 

The  petitioner,  after  reciting  such  facts,  says: 
'^  As  I  am  advised  and  verily  believe,  my  rights  as  a 
stockholder  of  the  defendant  corporation  are  seriously 
endangered  and  imperiled  by  said  judgment,  unless  I 
am  allowed  to  come  in  and  defend  the  action  and  ap- 
peal. *  *  *  That  I  supposed  that  said  David  Thom- 
son was  appointed  receiver  to  protect  the  rights  of  the 
stockholders  as  well  as  all  others  interested  in  the  de- 
fendant corporation,  but  as  I  am  informed  and  believe, 
and  as  shown  by  his  affidavit  in  the  motion  to  instruct 
him  to  appeal,  he  acts  simply  for  the  creditors,  and 
does  not  intend  to  protect  the  rights  of  the  stock- 
holders.'* 

This  petition  is  supported  by  affidavits,  the  one 
presented  by  the  stockholder  who  joins  in  the  petitioa 
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showing  that  upon  an  application  made  to  the  Attor- 
ney-General to  take  into  consideration  the  position 
assumed  by  the  receiver,  there  resulted  an  arrange- 
ment  by  which  he  was  permitted  to  appear  at  the 
ref  erence,  examine  and  cross-examine  the  witnesses, 
and  in  every  way  to  assist  the  receiver  in  maintaining 
the  defenses  that  had  been  interposed  to  the  validity 
of  the  mortgage. 

In  answer  to  the  petition  and  affidavits,  the  re- 
ceiver denies  that  portion  of  the  petition  which  states 
that  the  receiver  **  acts  simply  for  the  creditors,  and 
does  not  intend  to  protect  the  rights  of  the  stock- 
holders." We  have  also  the  affidavit  of  the  attorney 
for  the  Atlantic  Trust  Company,  trustee,  plaintiff  in  the 
foreclosure  suit,  showing  the  five  grounds  of  defense 
set  up  by  the  receiver  and  all  the  proceedings  subse- 
quently had ;  from  which  it  would  appear,  not  only 
that  the  stockholder  who  joins  in  this  petition  took  an 
active  part  throughout  all  the  proceedings,  but  that  at 
different  stipes  the  attorney  for  the  petitioner  inter- 
vened, notably  after  the  motion  for  judgment  upon 
the  referee's  report,  and  prior  to  the  entry  of  judg- 
ment upon  a  settlement  of  an  order  for  sale. 

In  addition  to  the  showing  thus  made  of  the  part 
taken  by  the  petitioners  and  their  knowledge  of  the 
proceedings  in  the  foreclosure  suit,  the  attorney  for 
the  trust  company  in  his  affidavit  directly  assails  the 
good  faith  of  the  application,  and  asserts  that  one  of 
those  stockholders  (referring  to  the  one  that  appeared 
upon  the  reference  and  examined  the  witnesses)  has 
been  conversant  with  every  step  of  the  litigation,  and 
that  ''one  of  the  Judges  of  this  Court  stated  to  said 
Mitchell  that  if  he  was  not  satisfied  with  the  conduct 
of  this  litigation  he  should  intervene,  and  that  depo- 
nent has  frequently  suggested  the  same  thing,  but  that 
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he  has  not  hitherto  endeavored  to  do  so ;  that  it  is  the 
opinion  of  your  deponent  that  the  object  of  this  motion 
is  in  effect  to  take  an  appeal  and  use  said  appeal  to 
delay  the  sale  of  the  property  by  the  receiver.  That 
the  defendant  company  is  hopelessly  insolvent,  and 
that  a  speedy  sale  is  desired  and  urged  by  ninety-fiva 
per  cent  of  the  creditors." 

Some  other  affidavits  and  papers  are  used,  but  the 
substantial  facts  relating  to  the  merits  of  this  applica- 
tion have  been  stated. 

CBbibn,  J.— By  section  452  of  the  Code  of  Civil 
Procedure,  it  is  provided  that  '^  where  a  person  not  a 
party  to  an  action  has  an  interest  in  the  subject  there- 
of, *  *  *  and  makes  application  to  the  Court  to  be 
made  a  party,  it  must  direct  him  to  be  brought  in  by 
the  proper  amendment"  Relying,  no  doubt,  upon  the 
mandatory  language  of  the  section,  the  petitioner  ap- 
plies to  be  made  a  party  to  the  end  that  he  may  appeal 
from  the  judgment  of  foreclosure  and  sale.* 

It  is  apparent  that  the  proper  party  to  the  action 
in  the  first  instance  would  be  the  corporation — ^which 
was  joined,  and  which,  through  the  receiver,  inter- 
posed its  defenses  to  the  mortgage.  The  real  party  in 
interest,  therefore,  having  been  made  a  party,  the  pe- 
titioners were  not  entitled,  as  a  matter  of  right,  to  be 
brought  in ;  the  question  being  one  clearly  within  the 
discretion  of  the  Court  (Ithaca  Gas  Light  Co.  v.  Tre- 
main,  93  N.  T.  660).    That  was  an  application  by  a 

*  A  defendant  who  hat  an  inte(reBt  in  the  subject  of  the  action 
haa  a  right  to  be  made  a  party,  and  may  be  made  so  of  his  own  mo- 
tion; But  it  must  be  made  to  appear  that  he  has  such  interest 
Palmer  v.  Hut.  L.  Ins.  Co.,  14  State  Rep.  750. 

Third  persons  should  not  be  allowed  to  intervene  unless  their 
presence  is  necessary  to  a  complete  settlement  of  t)ie  questioEus  be- 
tween the  original  parties.    Eelsey  v,  Murray,  18  Abb.  394. 
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stockholder  to  be  allowed  to  come  in  as  a  party  de- 
fendant in  an  action  brought  by  the  company  against 
its  president  and  treasurer  for  alleged  malfeasance. 
In  a  memorandum  handed  down  it  is  said:  ''The 
Supreme  Court  had  the  power,  under  section  453  of 
the  Code,  to  grant  or  refuse  Pinckney's  application  to 
be  made  a  party  to  this  action,  and  we  cannot,  there- 
fore, interfere  with  the  exercise  of  its  discretion." 
The  (General  Term,  however,  has  the  right  to  deter- 
mine whether  the  discretion  vested  in  the  Special 
Term  of  the  Court  has  been  wisely  exercised. 

We  have  examined  the  petition  and  the  affidavits 
in  support  thereof  and  those  in  opposition,  with  a  view 
to  determining  that  question.  From  them  it  appears 
that  in  a  foreclosure  suit,  which  was  strenuously 
fought,  with  the  aid  of  one  of  the  petitioning  stock- 
holders, by  the  receiver,  a  decree  or  judgment  of  fore- 
closure and  sale  has  been  rendered.  That  such  judg- 
ment was  in  some  respects  favorable  to  the  receiver 
appears ;  and  that  the  difference  of  opinion  which  has 
arisen  between  the  receiver  and  the  petitioning  stock- 
holders as  to  the  propriety  and  advantage  of  appeal- 
ing resulted  in  this  application.  As  against  the  opin- 
ion of  these  stockholders,  who  hold  shares  of  the  cor- 
poration individually,  the  par  value  of  which  repre- 
sents a  large  sum,  the  receiver  in  his  refusal  to  appeal 
is  supported  by  ninety-five  per  cent,  of  the  creditors. 

Whether  the  course  pursued  by  the  receiver  in  not 
appealing  was  right,  or  whether  the  opinion  expressed 
by  counsel  for  the  petitioners  is  correct,  that  the  judg- 
ment would  be  reversed  on  appeal,  must  remain  a  sub- 
ject of  conjecture  in  the  absence  of  anything  before 
the  Court  enabling  it  to  determine  that  question.  It 
is  true  that  the  form  of  the  judgment  seems  anoma- 
lous, in  that  it  holds  the  mortgage  void  in  part,  so  far 
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as  it  affects  the  receiver,  and  yalid  with  resjiect  to 
certain  property,  so  far  as  it  affects  the  corporation ; 
but  it  would  be  hazarding  an  extreme  opinion  to  hold, 
upon  this  mere  appearance  of  inconsistencj  in  the 
judgment,  that  it  was  invalid  and  should  be  reversed. 
Such  a  conclusion  without  anything  before  the  Court 
upon  which  to  base  it,  would  be  to  destroy  all  the  pre- 
sumptions which  naturally  exist  in  favor  of  the  valid- 
ity of  judgments.  We  think,  therefore,  that  it  was  in- 
cumbent upon  the  petitioners  to  have  set  forth  suffi- 
cient facts,  not  only  showing  the  likelihood  of  reversal 
on  appeal,  but  going  a  step  further  and  showing  that 
the  final  result,  so  far  as  the  corporation  and  stock- 
holders were  concerned,  would  be  a  more  favorable 
judgment.  It  may  well  be  that  this  judgment  was  as 
favorable  to  the  corporation  as  it  had  a  right  to  ex- 
pect, in  which  event  the  refusal  of  the  receiver  to  go 
further  would  be  but  protecting  the  interests  of  the 
corporation  which  he  represented.  Upon  the  meagre 
facto  presented  in  support  of  the  application,  either 
relating  to  the  merits  or  showing  that  the  receiver  in 
refusing  to  appeal  acted  in  bad  faith  or  contrary  to 
the  interests  he  was  appointed  to  protect,  no  collusion 
or  fraud  being  charged,  and  in  the  light  of  the  oppos- 
ing affidavits,  we  cannot  conclude  that  the  Special 
Term  improperly  exercised  its  discretion. 

Apart  from  this,  we  think  the  relief  sought  of 
doubtful  utility,  in  view  of  the  judgment  which  has 
been  entered  against  the  corporation,  the  time  to  ap- 
peal from  which  as  respects  the  corporation  having 
expired 

In  Alexander  v.  Donohoe^  (143  N.  F.  !303),  which 
was  an  action  brought  by  a  stockholder  to  set  aside 
and  annul  various  transactions  relating  to  and  con- 
veyances of  property  alleged  to  belong  to  the  corpor- 
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atioiiy  among  others,  the  foreclosure  of  a  mortgage 
executed  by  the  company,  on  the  ground  that  the 
conyeyances  and  transactions,  including  the  fore- 
closure proceedings,  were  fraudulent,  but  the  com- 
plaint in  which  action  did  not  allege  collusion  or  other 
grounds  that  would  give  a  Court  of  equity  jurisdiction 
to  set  aside  the  judgment  against  it,  it  was  held  that 
the  plaintiff  was  estopped  by  said  judgment,  the 
Court,  in  the  course  of  the  opinion,  saying :  '^  Suing  as 
a  stockholder,  the  plaintiff's  right  of  action  is  a  derir- 
ative  one.  He  sues,  not  primarily  in  his  own  rights, 
hut  in  right  of  the  corporation.  The  wrongs  of  which 
he  complains  are  wrongs  to  the  corporation ;  they 
were  not  aimed  at  him,  and  did  not  inTolve  his  per- 
sonal or  indiridual  rights.  He  stands  as  a  member  of 
the  corporation,  and  it  is  the  party  to  sue  for  and  re- 
cover damages  for  the  wrongs  or  equitable  relief 
against  the  frauds  alleged."  And  in  speaking  of  the 
action,  the  judgment  recovered  in  which  was  sought 
to  be  set  aside,  the  opinion  continues :  **  And  in  that 
action  substantially  the  same  issues  were  offered  as 
are  presented  by  the  pleadings  in  this  action,  and  the 
adjudication  then  upon  the  issues  was  against  the 
defendants  there.  The  judgment  in  that  action  was 
rendered  without  any  collusion,  after  a  real  litigation, 
by  a  court  of  competent  jurisdiction,  and  no  alle- 
gations are  made  against  it  on  account  of  which  a 
court  of  equity  in  a  collateral  action  would  have  juris- 
diction to  set  it  aside.  The  judgment  binds  this  plain- 
tiff as  a*stockholder  *  *  *  and  bars  his  recovery 
inthisaction." 

The  distinction  between  the  action  thus  brought 
by  the  stockholder  and  an  application  made  upon 
petition  to  be  allowed  to  intervene  in  the  very  action 
in  which  the  judgment  was  obtained  is  of  course  ap* 
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parent;  but  this  does  not  destroy  the  rule  that  ia 
applicable  in  respect  to  the  binding  force  and  effect  of 
a  valid  judgment.  If  the  petitioners  can  be  permitted 
practically  to  occupy  the  position  of  the  receiver,  who 
refuses  to  appeal,  and  in  his  stead  contest  on  behalf 
of  the  corporation  the  validity  of  the  mortgage,  then 
we  see  no  reason  why,  if  these  stockholders  are  de- 
feated, other  stockholders  may  not  come  in,  and  so 
on  ad  infinitum.  Such  a  course  would  indefinitely  post- 
pone a  sale.  Unquestionably  the  court  has  the  power 
in  a  proper  case  to  permit  a  stockholder  to  intervene, 
as  shown  by  the  case  already  referred  to  of  Ithaca^ 
Gas  Light  Co.  v.  Tremain  ;  but  after  judgment  ob- 
tained, as  said  in  Alexander  v.  Donohoe  {supra), 
*^  after  a  real  litigation,  by  a  court  of  competent  juris- 
diction,'' and  without  allegations  made  against  it  on 
account  of  which  a  court  of  equity  in  a  collateral 
action  would  have  jurisdiction  to  set  it  aside,"  the 
rights  of  these  petitioners  to  revive  and  extend  the 
time  to  appeal  is,  to  say  the  least,  doubtful,  after 
such  time,  so  far  as  the  corporation  is  concerned^ 
has  expired  and  its  right  to  appeal  has  been, 
lost. 

Without  deciding  this,  however,  we  think  that- 
where,  as  here,  no  fraud  or  collusion,  so  far  as  the  re- 
ceiver is  concerned,  is  charged,  and  where  from  the^ 
facts  it  cannot  be  determined  whether  or  not  the  re- 
fusal of  the  receiver  to  appeal— in  which  he  seems  to^ 
have  been  supported  by  so  many  interested— was  justi- 
fiable, after  a  litigation  actively  and  strenuously  fought 
by  one  at  least  of  the  petitioning  stockholders,  no 
sufficient  ground  was  presented  to  the  court  below, 
to  require  it,  in  the  exercise  of  a  wise  discretion,  to 
grant  the  right  to  intervene.  Upon  examination  we 
have  concluded  that  no  proper  case  has  been  made- 
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out  which  would  justifiy  us  in  interfering  with  the 
didcretion  exercised  by  the  Special  Term. 


Order  affirmed  accordingly,  with  ten  dollars  costs 
and  disbursements. 

Van  Bbunt,  P.  J.,  and  Pabkbb,  J,,  concurred  in 
the  result 


In  thb  Kattbb  of  thb  Judicial  Sbttlrusnt  of  ths 
Account  of  MABGARET  H.  DbFOKEST,  as 
Administratob  of  OhabijBS  T.  DbFobbst.  De- 
ceased. 

Supreme  Coubt,  Qbneral  Tbeh,  Fibst  Dbfabtment^ 

Apbil,  1896. 

§2728. 

AceounHng  in  turrogaU^$  eourt-^iawe  of  citation  to  ertdUorM  to^ 

havebeenpaidL 

Under  section  8738  of  the  Code  of  Ciyil  Procedure,  proriding  for  tlie> 
judicial  settlement  of  the  aooounti  of  an  ezecator  or  adminis- 
trator, a  creditor  or  a  person  interested  in  the  estate,  though 
not  cited,  is  entitled  to  appear  at  the  hearing  and  thus  make 
himself  a  party  to  the  proceeding.  And  this  is  true  of  creditors 
whom  the  executor  claims  to  have  paid  in  full,  dnA  for  which 
payment  he  presents  vouchers. 

Although  the  failure  to  cite  paid  creditors  does  not  oust  the  court  of 
jurisdiction  in  respect  to  the  accounting,  still  it  is  the  better 
practice  where  possible,  to  cite  the  parties  who  were  interested 
in  the  estate  at  the  time  of  the  death  of  the  decedent,  and  where 
the  citation  has  issued,  the  General  Term  wUl  not,  except  in  n 
very  plain  case,  say  that  it  was  not  a  wise  exercise  of  power» 
and  grant  a  motion  for  reaigument 

(Decided  ApHl,  1806.) 
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Motion  before  the  Gteneral  Term  for  a  rears^oment. 


Letters  of  administration  of  the  estate  of  DeF. 
were  granted  June  3d,  1893.  The  administratriz  dvlj 
advertised  for  claims,  and  the  claims  and  bills  of  some 
forty  creditors  were  presented  pursuant  to  the  notice. 
In  November,  1894,  she  filed  in  the  Surrogate's  Court 
an  account  of  her  proceedings,  with  a  petition,  dulj 
verified,  wherein  she  alleges  that  all  the  claims  of 
creditors  were  particularlj  set  forth  in  her  account, 
and  that  all  the  orig^al  claims,  each  bearing  on  its 
face  proof  of  payment  in  full,  were  annexed  to  the 
account ;  that  all  the  said  claims  had  been  paid  by 
checks  drawn  on  a  trust  company,  each  check  being 
drawn  to  the  order  of  the  respective  creditor,  bearing 
on  its  face  a  statement  of  the  nature  of  the  claim  and 
having  on  its  back  the  indorsement  of  the  creditor  and 
proof  that  it  had  been  coHeoted  Mbd  paid  in  the  osual 
course  of  business. 

The  claims  and  returned  checks  were  filed  with 
the  account  as  alleged  in  the  petition.  The  petition 
further  alleged  that  no  claims  of  creditors  other  than 
those  so  filed  had  been  presented  and  that  there  were 
no  other  creditors  of  the  estate,  and  prayed  that  the 
account  be  judicially  settled,  and  that  the  next  of  kin 
and  surety  on  the  bond  be  cited  accordingly.  The 
next  of  kin  all  waived  citation,  and  the  surety  ap- 
peared by  attorney. 

It  appeared  from  the  account  that  there  was  a  bal- 
ance  of  some  two  thousand  dollars  distributable  among 
the  next  of  kin.  On  the  return  of  the  citation  the 
Surrogate  held  that  the  paid  creditors  must  be  cited, 
and  made  an  order  directing  that  a  supplemental  cita- 
tion issue,  directed  to  all  the  creditors  whose  claims 
appeared  to  have  been  paid,  and  staying  the  entry  of 
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anj  decree  settling  the  account  until  the  return  of  such 
citation. 

On  appeal  to  the  (General  Term  of  the  Supreme 
Court  this  order  was  affirmed,  without  an  opinion. 
[In  a  subsequent  case  the  Surrogate  held  that  'Hhe 
decision  in  the  case  of  DeForest,  having  been  affirmed 
at  the  January  General  Term  of  the  Supreme  Court, 
must  be  followed  in  other  cases  presenting  the  same 
question.  Where  it  appears  from  the  petition  or  from- 
the  account  that  debts  have  existed,  the  creditors  must 
be  cited  in  the  accounting,  notwithstanding  the  state- 
ment in  the  account  that  such  debts  have  been  paid 
by  the  accounting  parties.  The  creditors  are  entitled 
to  a  hearing  on  the  allegation  of  payment  and  an  op- 
portunity to  controvert  it.  The  rule  may  involve  labor 
and  expense,  but  it  is  just."] 

On  motion  before  the  (General  Term  for  a  reargu- 
ment  the  following  opinion  was  rendered  : 

Raatua  8.  Banaanij  for  the  motion- 
Si  SL  Perry,  opposed. 

Pbb  CxTBiAiL^The  appeal  in  this  matter  was  taken 
from  an  order  of  the  Surrogate's  Court  directing  a  sup- 
plementary citation  to  all  the  creditors  of  the  estate, 
including  those  whose  claims  the  administratrix 
claimed  to  have  paid  in  full.  Upon  the  argument  of 
this  appeal  the  order  of  the  Surrogate  was  affirmed, 
and  this  motion  for  a  reargument  is  made  upon  the 
ground,  apparently,  that  it  has  not  been  the  customary 
practice  to  cite  creditors  upon  an  accounting  whom 
the  executor  or  administrator  claimed  to  have  paid  in 
full,  and  for  which  payment  the  executor  or  adminifr* 
trator  presents  alleged  vouchers. 
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It  is  a  familiar  rule  upon  an  accounting  to  cite  all 
legatees,  whether  vouchers  for  the  payment  of  their 
legacies  are  produced  or  not :  and  it  is  difficult  to  see 
how  there  can  be  any  distinction  between  the  case  of 
a  legatee  of  the  decedent  and  that  of  a  creditor  of  a 
decedent.  Certainly  in  the  statute,  where  the  ques- 
tion of  citation  is  spoken  of,  no  such  distinction  is 
hinted  at  Section  2728  reads  as  follows :  ''  In  either 
of  the  following  cases  an  executor  or  administrator 
may  present  to  the  Surrogate's  Court  his  account  and 
a  written  petition,  duly  verified,  praying  that  his  ac- 
count may  be  judicially  settled ;  and  that  the  sureties 
in  his  official  bond  or  the  legal  representatives  of  such 
surety  and  creditors  or  persons  claiming  to  be  the 
creditors  of  the  decedent  and  the  decedent's  husband 
or  wife,  or  next  of  kin  and  legatees,  if  any,  or  if  either 
of  these  persons  is  dead  his  executor  or  administrator, 
if  any,  may  be  cited  to  attend  the  settlement." 

The  right  to  this  accounting  depends  upon  the 
lapse  of  one  year  and  the  publication  of  a  notice  to 
creditors.  The  Surrogate  upon  the  presentation  of  such 
a  petition,  must  issue  the  citation  accordingly.  And 
there  is  a  further  provision  that  a  creditor  or  a  person 
interested  in  the  estate,  although  not  cited,  is  entitled 
to  appear  at  the  hearing  and  thus  make  himself  a 
party  to  the  proceeding.  It  would  seem,  therefore, 
that  it  was  in  contemplation  of  the  statute  that  all 
creditors  of  the  decedent  should  be  cited,  and  if  they 
are  dead,  their  executors  or  administrators,  if  any 
there  be.  It  may  well  be  that  where  a  creditor  has 
not  presented  his  claim,  and  has  not  thereby  inter- 
vened in  the  proceeding,  he  may  not  be  entitled  to 
notice.  But  having  intervened  by  the  presentation  of 
his  claim,  it  is  difficult  to  see  upon  what  theory  he 
should  be  ignored  in  the  subsequent  proceedinga 
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It  does  not  seem  to  be  any  answer  to  this  sug- 
{^estion  that  the  executor  claims  to  have  paid  the 
creditor  in  full  and  presents  a  voucher ;  because  the 
creditor,  if  he  were  allowed  an  opportunity  to  do  so, 
might  be  able  to  establish  that  the  voucher  presented 
was  not  his  and  that  he  had  not  been  paid. 

In  view  of  the  provision  that  a  creditor  or  person 
interested  in  the  estate  is  entitled  to  appear  on  the 
hearing  and  thus  make  himself  a  party  to  the  pro- 
'Ceeding,  although  not  cited,  it  may  be  that  the  failure 
to  cite  the  creditor  does  not  oust  the  court  of  juris- 
diction in  respect  to  the  accounting.  But  it  is 
manifest  that  it  is  the  better  practice,  where  it  is  pos- 
sible, to  cite  the  parties  who  were  interested  in  the 
estate  at  the  time  of  the  death  of  the  decedent,  unless 
there  is  some  reason  shown  why  the  ordinary  course 
should  not  be  pursued.* 

The  argument  that  it  is  difficult  in  many  cases  to 
serve  a  citation  upon  all  creditors,  whether  they  have 
been  paid  or  not,  does  not  seem  to  be  entitled  to  a 
great  deal  of  weight ;  because  if  any  obstacles  exist 

*  An  allegation  bj  anj  penon  that  he  is  a  creditor  entitles  him 
to  become  a  party  to  a  contest  OTer  executor's  aocoonts.  Qreene  v. 
Day,  1  Dem,  45. 

The  only  authority  for  the  yolnntary  intervention  in  proceedings 
for  executors*  and  trustees'  accountings  of  any  person  other  than  the 
petitioner  or  petitioners  and  the  person  or  persons  by  him  or  them 
caused  to  be  cited,  rests  upon  sections  2781  and  3810  and  these  sections 
do  not  sanction  such  intervention  until  **  the  hearing.'*  Estate  of 
Wood,  7  SiaU  Bep.  721. 

A  creditor  does  not  lose  his  right  to  appear  on  an  executor's  ac- 
counting by  failing  to  present  his  claim  in  pursuance  of  notice. 
Greene  v.  Day,  1  Dem.  45. 

A  person  not  cited  to  an  executor's  accounting  may  appear  on 
the  hearing  and  contest  it,  and  if  his  claim  is  disputed  by  the  ex- 
ecutor, the  Surrogate  cannot  exclude  him  as  not  being  a  oroditor, 
aince  he  cannot  determine  a  disputed  claim.  Bfartine's  Estate,  11 
Jbb.  N.  C.  60. 
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which  cannot  be  overcome,  undoubtedly  serrice  of 
citation  may  be  dispensed  with.  The  language  of  the 
statute  does  not  seem  to  have  made  it  obligatory  upon 
the  Surrogate  to  issue  such  citation.  But  where  the 
Surrogate  has  directed  such  a  citation  to  issue,  this 
Court  should  not,  except  in  a  very  plain  case,  say  that> 
it  was  not  a  wise  exercise  of  power.  Parties,  in  case 
they  desire  upon  the  payment  of  claims  to  obviate  the 
necessity  of  serving  citations  upon  such  creditors  as 
they  have  paid,  may  very  easily  take  a  waiver  of 
citation  in  the  manner  provided  for  by  the  practice  in 
the  Surrogate's  Court. 

There  does  not  seem  therefore  to  be  any  reason 
for  a  reargument,  and  the  motion  should  be  denied, 
with  $10  costs. 


LOUISA  MANDER  v.  CHARLES  W.  LOW  axu 
WILLIAM  J.  CROMWELL,  as  Exectjtors,  etc., 
and  others. 

Supreme  Court,  Special   Term,    Chambers,    New 

York  County,  April,  1895. 

§§  1814,  1823. 

Surplus  fnoneif9-''conairuction  of  wiU--€xpres8  trtut  created-^trust 
eatate  not  liable  for  debts— eontraeU  of  executors. 

No  sel  f  onn  of  words  is  neoessary  to  comititute  a  devise  in  trust,  bat 
whether  such  an  estate  exists  or  not  is  a  matter  of  constractloii 
upon  a  consideration  of  the  intent  of  the  testator  gathered  from 
the  whole  will,  and  especially  is  this  true  where  the  will  is  the 
handiwork  of  a  testator  unskilled  in  the  technique  of  the  law. 

Where  property  is  left  in  trust  to  receive  the  rents  and  profits  thereof 
for  the  benefit  of  the  testator's  son,  the  title  to  the  property  vests 
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in  the  trosteefl,  and  the  principal  of  the  trust  is  not  liable  for  the 
payment  of  the  son's  debts,  nor  is  a  receiver  in  supplementary 
proceedings  on  a  judgment  against  the  son  entitled  to  participate 
in  any  form  in  the  surplus  moneys  arising  from  the  foreclosure 
of  a  mortgage  uxxm  said  real  estate. 
Contracts  of  executors,  although  made  in  the  interest  and  for  the 
benefit  of  the  estate  they  represent,  if  made  upon  a  new  and  in- 
dependent consideration  as  for  services  rendered,  goods  or  prop- 
erty sold  and  deliyered,  or  other  consideration  moving  between 
the  promisee  and  the  executors  as  promisors,  are  the  personal 
contracts  of  the  executors,  and  do  not  bind  the  estate,  although 
the  executors  could  properly  pay  for  the  same  and  be  allowed 
the  amount  as  a  legitimate  expenditure  on  a  settlement  of  their 
accounts. 

{Decided  AprU,  1896.) 

Motion  to  confinn  referee's  report. 

The  facts  are  stated  in  the  opinion. 

T.  B.  Milliken^  for  executors. 

Andrew  O.  Cropsey,  attorney  for  receiver.        / 

WingatCy  Cullen  &  Miller,  attorneys  for  judgment 
creditors. 

Beekhan,  J. — Jacob  Cromwell  died,  leaving  a  will 
by  which  he  devised  the  premises  288  Front  street  and  ' 
226  East  Twelfth  street  in  this  city,  and  the  premises 
234  and  236  Van  Brunt  street  in  the  city  of  Brooklyn, 
to  the  children  of  his  son,  William  J.  Cromwell.  As 
part  of  the  same  clause,  however,  the  testator  gave 
the  following  directions  in  reference  to  the  property  : 
**  The  rents  thereof,  after  paying  taxes,  interest,  re- 
pairs, insurance  and  all  other  charges  that  they  be 
thereon  both  in  Brooklyn  and  New  York,  shall  be  used 
in  paying  off  the  mortgages  on  the  Brooklyn  property, 
next  in  paying  off  the  mortgages  on  288  Front  street, 
and  last  in  paying  off  the  mortgage  on  226  East  Twelfth 
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street.  New  York.  After  all  mortgagees  are 
and  canceled  of  record,  the  property  I  bequeath 
to  the  children  of  my  son,  William  J.  Cromwell,  the 
rents  and  profits  thereof  after  paying  all  charges 
against  the  property  together  with  all  encumbrances 
shall  go  to  my  son,  William  J.  Cromwell,  so  long  as 
shall  live,  for  his  own  use  and  benefit,  and  his  death 
the  property  shall  go  directly  to  his  children,  share 
and  share  alike.  But  if  my  executors  shall  deem 
proper,  by  depreciation  in  value  or  otherwise,  the 
avails  thereof  shall  be  invested  in  good  bonds  and 
mortgages  on  real  estate,  and  then  be  divided  as 
before  mentioned,  share  and  share  alike."  I  have 
quoted  the  clause  in  ipaissimis  verbis.  It  is  evidently 
the  work  of  the  testator's  own  hand,  quite  inartificial 
and  somewhat  ungrammatical,  but  expressing  with 
tolerable  clearness  his  intention.  The  mortgage  on 
No.  288  Front  street,  instead  of  having  been  paid  off 
out  of  the  rents,  as  directed  by  the  testator,  has  been 
foreclosed,  the  property  sold,  and  a  surplus  has  been 
realized  amounting  to  over  $5,000.  Two  claims  have 
been  made  to  portions  of  this  fund ;  one  by  the  re- 
ceiver of  William  J.  Cromwell,  under  a  judgment  re- 
covered against  him,  for  the  payment  of  the  amount 
of  the  judgment  out  of  the  surplus  moneys  ;  the  other 
by  certain  creditors  of  the  executors  of  Jacob  Crom- 
well, who  have  recovered  a  judgment  against  the  ex- 
ecutors as  such,  and  insist  that  they  had,  therefore,  a 
lien  upon  the  real  estate  and,  consequently,  now  have 
one  upon  the  surplus  moneys  realized  upon  its  sale. 

The  question  first  arises,  had  William  J.  Crom- 
well any  interest  in  the  surplus  which  can  be  reached 
by  the  receiver  ?  It  may  well  be  claimed  that  as  he 
was  to  enjoy  only  the  income  of  the  property  after 
payment  of  the  principal  of  the  mortgages,  the  in- 
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come  from  the  surpluB  monejs  should  be  impounded  to 
make  good  the  appropriation  which  has  been  made  of 
the  corpus  of  the  estate  for  the  discharge  of  the  mort- 
gage in  the  foreclosure  proceedings.  In  that  view  of 
the  case,  William's  interest  in  the  income  would  be 
quite  remote  and  hardly  computable.  There  would 
be  practically  nothing  which  would  be  available  for 
the  receiver.  But  there  is,  I  think,  another  theory 
which  also  excludes  him  from  any  interest,  and  that 
is  that  the  title  to  the  property  really  vested,  under 
the  will,  in  the  testator's  executors  in  trust  for  the 
purposes  of  the  devise  during  the  lifetime  of  William. 
The  duties  to  be  performed  in  the  application  of  the 
income  were  such  as  properly  to  require  the  interven- 
tion of  a  trustee,  with  the  powers  associated  with  the 
o£E[ce  for  leasing  the  property  and  making  thereout 
the  income  necessary  to  carry  out  the  directions  of  the 
testator  for  its  appropriation.  The  intention  to  create 
a  trust  is,  I  think,  also  reflected  in  the  last  clause  of 
the  will,  which  reads  as  follows  :  **  I  hereby  appoint 
for  my  executors  or  trustees  to  attend  to  the  distri- 
bution of  my  estate  and  property,  as  set  forth,  my 
son,  William  J.  Cromwell,  my  son-in-law,  Charles 
W.  Low,  and  my  friend  Stephen  Cutter,  with  pow- 
ers and  duties  as  trustees  or  executors  of  this  my 
last  will  and  testament  to  be  performed  by  those  who 
shall  serve  or  act,  and  all  the  estate  of  one  or  more 
who  shall  serve  or  not,  shall  be  fully  vested  in  power 
and  trust  as  above  mentioned,  and  his  or  their  acts 
shall  have  full  power  and  binding  force  and  be  fully 
vested  in  power  and  trust."  The  language  is  that  of  a 
half -educated  man  with  a  very  definite  purpose,  which, 
unfortunately,  he  has  undertaken  to  express  in  tech- 
nical form,  but  without  the  capacity  to  do  it.  How- 
ever, I  think  it  is  plain  that  he  intended  the  property 
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in  question  to  be  held  in  trust  during  the  lifetime  of 
his  son  William.    It  might  almost  be  said  that  his  tes- 
tamentary scheme  could  scarcely  be  carried  out  in  any 
other  way.    It  has  been  repeatedly  held  that  no  set 
form  of  words  is  necessary  to  constitute  a  devise  in 
trusty  but  that  whether  such  an  estate  exists  or  not  is 
a  matter  of  construction  upon  a  consideration  of  the 
intent  of  the  testator  gathered  from  the  whole  will 
(Morse  v.  Morse,  85  N.  Y.  53 ;  Ward  v.  Ward,  106  N.  Y. 
68).     Especially  is  this  true  where  the  will  is  the 
handiwork  of  a  testator  unskilled  in  the  technique  of 
the  law.    If  I  am  correct  in  this  view,  then  the  title 
to  the  property  was  vested  in  the  exectors  in  trust,  for 
the  purposes  specified,  during  the  life  of  William,  upon 
whose  decease  it  is  to  vest  in  possession  in  his  children 
living  at  the  time  of  testator's  decease,  with  power  in 
the  executors,  on  the  happening  of  that  event,  should 
they  deem  it  proper  so  to  do,  to  invest  ''  the  avails " 
of  the  property  (and  by  necessary  implication  to  sell 
the  same  for  that  purpose)  in  bonds  and  mortgages, 
and  divide  the  same  among  said  children,  share  and 
share  alike.    This  very  direction  furnishes  a  further 
indication  of  the  intent  and  expectation  entertained 
by  the  testator  that  his  executors  should  take  an  active 
part  in  the  care  and  handling  of  the  property  in  ques- 
tion.   The  view  taken  is,  I  think,  much  more  con- 
sistent with  the  purpose  of  the  testator  than  to  hold 
that  his  son  William  had  a  legal  estate  for  life  in  the 
property,  especially  as  the  latter  was  to  enjoy  only  an 
ultimate  interest  in  the  rents  after  the  discharge  of 
the .  mortgages  affecting  all  of  the  property  devised* 
Asunder  this  construction  of  the  will  the  testator's 
son  William  took  no  interest  which  could  be  reached 
by  his  creditors,  at  least  upon  the  facts  as  they  ap- 
peared on  the  reference  in  this  proceeding,  it  follows 
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that  the  receiver  is  not  entitled  to  participate  in  anj 
form  in  the  surplus  moneys  which  must  be  paid  to  the 
executors  to  be  held  bj  them  upon  the  trusts  above 
mentioned.  The  referee,  however,  found  that  the 
mroneys  should  be  so  paid,  subject  to  the  claim  of  the 
judgment  creditors  of  the  executors  before  mentioned. 
It  appears  from  a  certified  copy  of  the  judgment  roll, 
among  the  exhibits  in  this  proceeding,  that  an  action 
was  brought  in  this  Court  by  the  claimants,  Thomas 
Munkenbeck  and  others  against  Charles  W.  Low, 
William  J.  Cromwell  and  Stephen  Cutter,  ''  as  execu- 
tors and  trustees  under  the  last  will  and  testament  of 
Jacob  Cromwell,  deceased.''  The  complaint  sets  forth 
that,  at  the  request  of  the  defendants,  the  plaintiffs 
performed  certain  work  and  supplied  certain  materials 
in  the  construction  of  a  sewer  upon  certain  premises 
in  Van  Brunt  street,  Brooklyn,  of  which  the  testator 
had  died  seized ;  that  the  value  of  such  work  was 
$1G7.25,  of  which  but  $9  had  been  paid.  Judgment  is 
then  demanded  against  defendants  for  the  amount  so 
due.  The  defendants  made  default  in  pleading,  and 
suffered  judgment  to  be  entered  against  them.  The 
poatea  reads  that  the  plaintiffs  '^  have  judgment  for 
and  do  recover  of  the  defendants  Charles  W.  Low, 
William  J.  Cromwell  and  Stephen  Cutter,  as  execu- 
tors and  trustees  under  the  last  will  and  testament  of 
Jacob  Cromwell,  deceased,  the  sum  of  one  hundred 
and  eighty-one  90-100  dollars,  together  with  twenty- 
two  95-100  dollars  costs  and  disbursements,  amounting 
in  the  whole  to  the  sum  of  two  hundred  and  four  94- 
100  dollars,  and  that  the  plaintiffs  have  execution 
therefor  against  the  defendants  in  their  representa- 
tive capacity."  Upon  this  leave  was  obtained  from 
the  Surrogate  to  issue  execution  against  the  executors 
to  collect  from  the  assets  of  the  estate,  and  subse- 
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quently  an  order  was  obtained  for  the  examination  of 
one  of  the  executors  as  a  third  party,  who  was  alleged 
to  have  some  of  the  property  of  the  judgment  debtors 
in  his  possession.  This  somewhat  startling  procedure 
now  cuhninates  in  the  present  claim  for  satisfaction 
of  the  judgment  out  of  these  surplus  moneys.  The 
answer  to  it  is  quite  conclusive.  In  the  first  place,  the 
judgment  in  question  noTor  was  and  never  could  have 
been  a  lien  upon  the  real  estate  out  of  which  the  sur- 
plus moneys  were  made.  It  is  well  settled  law  in  this 
state  that  the  contracts  of  executors,  although  made 
in  the  interest  and  for  the  benefit  of  the  estate  they 
represent,  if  made  upon  a  new  and  independent  con- 
sideration as  for  services  rendered,  goods  or  property 
sold  and  delivered,  or  other  consideration  moving  be- 
tween the  promisee  and  the  executors  as  promisors,  are 
the  personal  contracts  of  the  executors  and  do  not 
bind  the  estate,  although  the  executors  could  properly 
pay  for  the  same  and  be  allowed  the  amoimt  as  a  legit- 
imate expenditure  on  a  settlement  of  their  accounts 
(Austen  v.  Munroe,  47  N.  F.  360 ;  Del.  &  Lack.  v.  Qil- 
bert,  44  Hun,  201).  As  was  said  by  Judge  Allen  in 
Austen  v.  Munroe :  ''The  principle  is  that  an  execu- 
tor may  disburse  and  use  the  funds  of  the  estate  for 
purposes  authorized  by  law,  but  may  not  bind  the 
estate  by  an  executory  contract  and  thus  create  a  lia- 
bility not  founded  upon  a  contract  or  obligation  of  the 
testator.  The  rule  is  too  well  established  in  this  state 
to  be  questioned  or  disregarded,  and  any  departure 
from  it  would  be  mischievous.''  Section  1814  of  the 
Code  has  made  no  change  in  this  rule  (Bingham  v. 
Marine  Bank,  41  Hun,  377).*    The  above  principle 

*  None  of  the  proviBions  of  this  section  change  the  rule  as  it  ex- 
isted before  its  adoption,  that  an  action  cannot  be  maintained  af^ainst 
an  executor  in  his  representative  capacitj,  founded  on  his  promise 
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applies  equally  to  trustees  vested  with  the  title  to 
property  upon  an  express  trust.  There  is,  however, 
this  qualification,  that  where  the  condition  of  the 
estate  demands  for  its  protection  or  preservation  the 
expenditure  of  money  which  the  trustee  is  unable  to 
provide,  it  may  not  be  doubted  that  he  has  the  power 
to  pledge  the  credit  of  the  trust  estate  to  provide  for 
its  necessities,  and  to  agree  that  the  person  with  whom 
he  contracts  shall  have  a  charge  upon  the  property  for 
his  reimbursement.  But  such  a  charge  is  one  which 
can  be  enforced  only  in  an  equitable  action  (Willis  v^ 
Sharp,  113  N.  T.  586)  upon  evidence  of  the  necessity  for 
the  relief  and  of  the  providence  of  the  contract,  and 
upon  such  equitable  terms  as  the  Court  may  prescribe. 
A  case  somewhat  illustrating  this  principle  may  be 
found  in  United  States  Trust  Co.  v.  Roche  (116  N.  K 
120).  The  lien  so  acquired  is,  practically,  one  which  is 
subject  to  the  approval  of  the  Court. 

The  facts  in  the  present  case  in  nowise  bring  it 
within  the  excepted  class.    It  appears  from  some  of 

based  upon  a  tFanaactioii  which  originated  after  the  death  of  the 
testator.  The  statatorj  rale  is  but  a  mere  codification  of  the  roles 
of  law  and  procedure  as  they  existed  at  the  time  of  its  adoption. 
D.  L.  &  W.  R.  R.  Ca  V.  Gilbert,  8  State  Bep.  215 ;  Ferris  v.  Di»- 
brow,  32  Week,  Dig.  830 ;  Blatter  of  Woodard,  18  State  Rep.  161. 

Contracts  of  executors,  although  made  in  the  interest  and  for 
the  benefit  of  the  estate  they  represent,  are  their  personal  contracts 
and  do  not  bind  the  estate.  An  executor  may  disburse  and  use  the 
funds  of  the  estate  for  purposes  authorized  by  law,  but  he  may  not 
bind  the  estate  by  an  executory  contract  and  thus  create  a  liability 
not  founded  upon  the  contract  of  the  testator.  The  rule  of  law  is 
not  changed  by  section  1814.  D.  L.  &  W.  R.  R.  Ck>.  v.  Gilbert, 
{eupra). 

Contracts  of  executors,  although  made  in  the  interest  and  for 
the  benefit  of  the  estate  they  represent,  if  made  upon  a  new  and  in- 
dspeodent  considtfration,  moving  between  the  promisee  and  the 
tDBecutois  as  piomisoES,  are  the  personal  contracts  of  the  ezecutocs 
and  do  not  bind  the  estate.    Cary  v.  Grsgoiy,  88  N.  F.  Supr,  127. 
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the  papers  in  evidence  that  the  work  done  was  ren- 
dered necessary  by  order  of  the  Health  Board,  but  the 
complaint  does  not  declare  upon  any  pledge  of  the 
property  of  the  estate  or  lien  acquired  thereon  by 
agreement  with  the  trustees.  The  action  was  the  or- 
dinary one  at  law  for  work  performed,  and  the  judg- 
ment taken  was  a  common  law  one  for  the  recovery  of 
a  sum  of  money.  It  did  not  bind  the  real  estate  in 
question.  The  statutory  provisions  under  which  the 
proceedings  were  had  before  the  Surrogate  and  leave 
obtained  from  him  to  issue  execution  do  not  apply  to 
claims  of  this  character,  and  in  any  event  the  Surro- 
gate had  no  power  to  authorize  an  execution  against 
the  real  property  of  the  testator  (§  1823,  Code  of  Civil 
Procedure).*  If  the  counsel  for  the  claimants  relies 
upon  the  proceedings  before  the  Surrogate  as  creating 
a  charge  upon  the  property  by  virtue  of  the  execution 
so  authorized,  he  must  take  them  with  the  qualifica- 
tion containidd  in  the  above  section. 

It  is  quite  plain  from  what  has  been  said  that  the 
judgment  in  question  and  the  proceedings  thereon  do 
not  establish  any  claim  to  the  fund  in  question.  It 
therefore  follows  that  the  finding  of  the  referee  that 
the  surplus  moneys  are  subject  to  the  judgment  in 
question  is  erroneous.  The  whole  of  such  moneys 
must  be  paid  without  any  charge  upon  them  to  the 
executors  of  Jacob  Cromwell,  to  be  held  by  them  as 
trustees  under  the  clause  of  the  will  containing  the 
devise  in  favor  of  William  Cromwell  and  his  children. 


*Beal  estate  of  which  a  testator  died  seued,  cannot  beaold  on 
ezecations  inued  on  judgmenti  against  hie  executor,  though  the 
will  authoriaee  and  directs  the  sale  of  such  real  estate  for  the  pur- 
poses of  administration  and  distribution,  since  in  such  case  the 
doctrine  of  equitable  conyersion  does  not  apply.  In  re  Hesdia's 
Estate,  38  N.  Y.  Supp.  842. 
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The  order  should  contain  appropriate  proyisions  set- 
ting out  the  findings  upon  the  rights  and  claims  of  the 
parties  in  conformity  with  this  opinion. 

The  order  should  be  presented  for  settlement  on 
notice. 


XNOBB  t;.  BATES,  et  al,  SAME  v.  ATKIS8,  et  al 

NiEw  YoBK  CointT  OF  Common  Plbas,  Special  Term, 

April,  1896. 

§§  449,  454,  455. 

BoUey  of  iiMiironca— in  actkfn  on^  underwrUer$  properly  Jofnod 
oc  defendantth'-'provieion  thai  <Utomey$  in  foot  of  the  under' 
writere  thaU  be  eued  in  eaee  of  loss,  held  void. 

A  proriBioii  in  a  policy  of  insoxaDoe  that  the  midarwritan'  liabili^ 
in  tha  event  of  loas,  should  be  ascertained  and  enforced  onlj  in 
•  an  action  against  their  attorneys  in  fact,  as  sach,  Held  to  be  an 
attempt  to  preclude  the  insured  from  every  means  of  enforce- 
ment of  the  liability  and  to  deprive  her  of  her  civil  right  to 
apply  to  the  courts  for  redress,  and  being,  therefore,  against 
pnbUc  policy,  is  iUegal  and  void.  The  invalidity  of  this  provision 
however,  does  not  destroy  the  underwriters'  contractual  obli- 
gation to  pay  in  the  event  of  a  loss. 

A  clause  in  a  contract  providing  that  in  case  of  a  breach  by  one 
party,  the  other  party  will  sue,  not  him  but  his  agent,  for  said 
breach,  is  in  effect  waiving  a  substantial  right  to  be  asserted  by 
a  litigant,  and  will  be  held  void  by  the  Court. 

In  an  action  brought  to  recover  on  a  policy  of  insurance,  which  con« 
tains  a  clause  that  there  should  be  a  liability  of  each  under- 
writer in  proportion  to  the  amount  of  risk  assumed  by  him,  it  is 
proper  to  join  all  the  underwriters  as  defendants,  the  complaint 
alleging  their  several  liability. 

Ho  relation  of  a  fiduciary  nature  exists  between  underwriters  and 
their  **  attorneys  in  fact,**  to  make  the  latter  "  trustees  of  an  ex- 
press trusts**  or  parties  "  with  whom  a  contract  is  made  for  the 
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benefit  of  another,"  within  the  meming  of  Mctkni  4411  of  Ite 
Code  of  Civil  Procedure,  allowing  an  action  to  be  faroufl^  by 
them  as  sach.  Said  section,  moreorer,  operates  only  aa  to  partki 
plaintiif ,  and  not  as  to  parties  defendant. 

(DeMed  Apnl  17, 1805.) 

Demurrer  to  complaint. 
The  facts  are  stated  in  the  opinion. 
Carter,  Hughes,  &  Kellogg,  for  plaintiff. 
Lexow  &  Welle,  for  defendants. 

BiscHOFF,  Jr.,  J. — ^These  actions  are  brought  upon 
policies  of  fire  insurance  annexed  to  and  made  part  of 
the  complaints  to  which  the  demurrers  are  interposed. 
In  each  action  the  defendant  who  alone  appears  and 
demurs  is  one  of  the  members  of  certain  respectiva 
firms  acting  as  attorneys  in  fact  for  the  underwriters 
hj  whom  the  insurance  was  assumed.  No  claim  ia 
made,  nor  well  can  be,  that  the  allegations  of  the 
pleadings  are  insuflScient  to  constitute  a  cause  of 
action,  were  the  policies  in  suit  not  embodied  b j  in- 
trinsic reference,  the  groimd  of  the  demurrers  being 
that  a  defense  is  disclosed,  available  to  these  demur- 
rers, by  the  terms  of  the  policies  as  set  forth.  The 
clauses  upon  which  this  contention  is  founded  are  sub- 
stantially the  same  in  each  policy  sued  upon  and  these^ 
issues  may  be  determined  practically  as  of  one  action.. 
The  provision  in  the  policy  subscribed  by  Bates,  et  al.y 
as  underwriters,  upon  which  the  decision  of  both  de- 
murrers may  proceed,  is  as  follows :  '^  No  action  shall 
be  brought  by  the  insured  to  enforce  the  provisions  of 
this  policy  except  against  the  attorneys  in  fact,  as 
representing  all  of  the  underwriters,  and  each  of  the 
underwriters  hereby  agrees  to  abide  the  result  of  any 
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suit  so  brought,  as  fixing  his  individual  responsibility 
hereunder.  *  *  *  Judgment  entered  in  such  an  ac- 
tion shall  be  satisfied  out  of  the  premiums  in  the  handa 
of  the  underwriters  unexpended ;  if  such  premiums 
shall  be  insufficient,  then  out  of  the  deposit  made 
bj  the  several  underwriters ;  if  both  be  insufficient, 
then  out  of  the  individual  liability  of  the  several 
underwriters,  as  hereinbefore  expressed  and  limited ; 
but  in  no  case  shall  the  judgment  bind  the  property  of 
the  said  attorneys  to  a  greater  extent  than  the  several 
liabilities  of  each  of  them  as  individual  underwriters." 
The  demurrant  in  each  action  is  one  of  the  under- 
writers of  the  respective  policies  in  suit,  as  well  as  a 
member  of  the  firm  constituting  the  '*  attorneys  in 
fact,''  and  the  basis  of  the  argument  made  is  that  the 
pleadings  disclose  a  failure  of  compliance  with  the  re- 
quirement, as  to  actions  upon  the  policy  noted  above, 
the  demurrant  being  sued  as  an  individual,  and  the 
action  not  proceeding  against  the  ''attorneys  in  facf 
Unless  the  causes  in  question  operate  to  oust  the 
court  of  jurisdiction,  there  can  be  no  question  aa 
to  the  propriety  of  joining  all  the  underwriters,  in- 
cluding the  demurrants,  as  defendants,  which  waa 
done  in  these  actions ;  the  complaint  alleging  their 
several  liability  {Code  Civ.  Pro.  454);  the  joinder 
not  affecting  the  individual  rights  of  the  parties  (id., 
sec.  455),  and  it  being  expressly  provided  by  the  con- 
tract that  there  should  be  a  liability  of  each  under- 
writer in  proportion  to  the  amount  of  risk  assumed  by 
him.  It  was  the  conmion  law  practice  in  actions  upon 
insurance  policies  of  this  character  for  the  court  to 
make  a  ''consolidation  rule,"  upon  consent  of  the 
parties,  whereby  all  the  actions  which  would  lie 
against  the  underwriters  severally  should  abide  the 
result  of  one  (Phillips  Ins.,  1989  and  cases  cited) ;  this 
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result  was  apparently  what  these  parties  in  some 
degree  attempted  to  provide  for  by  agreement  in  ad- 
vance, and  there  would  seem  to  be  no  reason  why 
such  an  agreement  should  not  be  upheld,  the  consent 
of  the  parties  being  the  principal  element  of  consider- 
ation (Doyle  t;.  Anderson,  1  Ad.  and  E.,  635).  How 
far  the  present  agreement  would  be  valid,  in  view  of 
the  provision  that  judgment  in  the  action  against  the 
attorneys  in  fact  as  underwriters  in  their  individual 
capacity,  could  be  enforced  only  to  the  extent  of  their 
separate  liability,  need  not  be  determined,  for,  as  to 
these  demurrants  at  least  the  condition  has  been  ful- 
filled. Upon  the  point  raised  that  the  plaintifF  should 
have  instituted  her  action  against  the  '^  attorneys  in 
fact "  as  acting  in  some  representative  capacity,  there 
can  be  no  doubt  as  to  the  futility  of  the  demurrant's 
contention. 

The  mere  making  of  a  contract  through  an  at- 
torney in  fact  is  only  an  incident  to  the  contract  itself. 
It  need  not  be  said  that  the  contract  is  just  as  much 
the  engagement  of  the  underwriters  as  if  made  directly 
by  them.  What  would  be  the  effect  if  the  contract 
had  been  made  directly  with  the  underwriters  and  it 
had  contained  a  provision  to  the  effect  that  if  there 
was  a  breach  of  the  contract  plaintiff  would  not  sue 
them  but  would  sue  A  ?  Clearly  such  a  pro- 
vision  in  the  contract  would  be  void.  A  step 
further.  Suppose  it  should  provide  that  if  there  were 
a  breach  of  the  contract  certain  ones  of  the  imder- 
writers  should  not  be  sued  and  held  liable.  That  would 
also  be  void,  because  the  liability  of  each  is  a  several 
liability.  A  single  underwriter  makes  a  contract 
through  an  attorney  in  fact  and  puts  a  provision  there- 
in to  the  effect  that  the  insured  will  sue  only  the  at- 
torney in  fact  and  not  the  real  party  in  interest. 
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Would  this  not  be  void  ?  Or,  A  and  B  make  a  con- 
tract under  which  it  is  provided  that  if  there  is  a 
breach  on  the  part  of  A,  B  will  not  sue  A,  but  will  sue 
C,  who  is  a  party  to  the  contract  only  as  representing 
A  as  his  agent.  This  would  be  only  an  attempt  to 
escape  the  liability  on  the  part  of  A  and  should  un- 
hesitatingly be  pronounced  void  by  the  Court;  it 
would  waive  a  substantial  right  to  be  asserted  by  a 
litigant  (Qreenhood  on  Public  Policy,  R  ccczxxiii). 
Except  in  an  action  against  the  underwriters  them- 
selves the  Courts  would  be  without  jurisdiction  of  the 
persons  to  render  judgment  against  them.  The  pro- 
vision, therefore,  that  the  underwriters'  liability  in  the 
event  of  loss  should  be  ascertained  add  enforced  only 
in  an  action  against  their  attorneys  in  fact,  as  such, 
no  such  action  being  legally  authorized  or  maintain- 
able, was,  in  effect,  an  attempt  to  preclude  the  insured 
from  every  means  of  enforcement  of  the  liability. 
As  such  it  aimed  to  deprive  the  insured  of  her  civil 
right  to  apply  to  the  Courts  for  redress,  and  the  Courts 
of  their  power  to  extend  the  redress.  In  that  aspect 
the  provision  contravened  public  policy,  and  so  was 
illegal  and  inoperative  {Ray's  Contractual  Limita-^ 
tions,  sec.  21,  p.  116).  It  was  thus  held  with  regard  to 
a  contract  pursuant  to  the  terms  of  which  a  submis- 
sion to  arbitration  was  to  be  the  only  means  of  redress- 
ing a  breach  (Hurst  et  al  v.  Litchfield,  89  N.  F.  377  y 
see  also  Am.  &  Eng.  Ency.  of  Law,  voL  1,  p.  664,  and 
cases  collated  in  note  1).  The  invalidity  of  the  pro- 
vision to  preclude  suit  against  the  underwriters  did 
not  destroy  the  latter's  contractual  obligation  to  pay 
in  the  event  of  a  loss.  A  distinction  is  here  to  be  ob- 
served between  the  insured's  right  to  payment  of  the 
sum  insured  and  the  remedy  for  the  enforcement  of 
such  right.    The  promise  of  the  underwriters  to  pay 
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was  whollj  independent  of  the  insured's  promise  to 
enforce  such  payment  only  in  an  action  against  the 
attorneys  in  fact,  as  such,  of  the  underwriters.  The 
insured^s  promise  was  intended  to  affect  her  remedy 
only  if  the  underwriters  failed  to  pay  as  promised  by 
them.  The  facts  in  the  case  at  bar,  therefore,  do  not 
present  a  case  of  mutually  dependent  or  interdependent 
provisions  of  the  same  contract  where  the  invalidity 
of  one  provision  necessarily  involves  the  annihilation 
of  others.  It  does  not  here  follow  that  the  under- 
writers' obligation  is  extended,  or  their  liability  in- 
<)reased  beyond  the  terms  of  the  contract  of  insurance, 
l)ecause  the  restriction  of  the  remedy  for  the  enforce- 
ment of  the  obligation  or  liability  is  removed  or  ad- 
judged inoperative.  Nor  can  it  be  said  that  these 
**  attorneys  in  fact''  were  proper  parties  against  whom 
the  action  could  be  brought  by  reason  of  their  being 
viewed  as  ''  trustees  of  an  express  trust "  or  parties 
''with  whom  a  contract  is  made  for  the  benefit  of 
another"  {Code  of  Civ.  Pro.  §449).*  The  contracts 
were  made  with  the  underwriters  themselves ;  a  mere 
inspection  determines  the  question  beyond  a  doubt, 
and  nothing  in  the  pleadings  gives  support  to  an 
assumption  that  there  was  any  relation  of  a  fiduciary 
nature  between  these  attorneys  and  the  underwriters ; 
nowhere  does  it  appear  that  the  funds  applicable  to 
this  insurance  are  in  the  hands  of  anyone  other  than 
the  underwriters  themselves.  Furthermore,  sea  449 
of  the  Code  of  Civil  Procedure  operates  only  as  to 


*  A  mere  agent  cannot,  in  hia  own  name,  prosecote  a  suit  for 
the  protection  of  his  principaL  Redfield  t;.  Middleton,  7  Bono. 
649. 

But  see,  Neloon  v.  Nixon,  IS  Abb.  104 ;  Habicht  v.  Pemberloo, 
4  Sand.  657 ;  Aroeemena  v,  Hinckley,  48  N.  T.  Supr.  48 ;  Poor  v. 
Qoilf  Old,  10  N.  Y.  S78. 
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IMurties  plaintiflF,  not  as  to  parties  defendant.*  It  fol- 
lows that  the  demurrers  should  be  severally  oTerruled, 
with  costs;  leave  to  answer  upon  payment  of  costs 
within  twenty  days. 


JABVIS  t;.  BBENNAN,  as  Exbcutbix,  bto. 

SUPBXMB  CoUBTy  SpBCIAL  TbBM,  NbW  YoRK  COUMTT, 

Mabch,  1895. 

§872. 
ExcaninaHan  htfore  trial^'^ore  reform. 

Hm  proTiflton  contained  in  aeotion  873,  anbdiTiaion  5  of  iha  Code  of 
Civil  Prooednre,  providing  for  the  examination  of  a  sick  or  in* 
firm  witneflB  before  trial,  waa  not  intended  to  forbid  the  exami- 
nation before  trial,  of  a  party  to  the  action  on  the  groond  of 
physical  infirmity.  The  last  clause  in  the  subdivision  was  in- 
serted to  except  a  party  to  an  action  from  the  restriction  in  that 
subdivision. 

^Wbere  the  testimony  of  a  party  is  important  and  material  to  her 
case,  and  by  reason  of  great  age  and  infirmity  it  is  doubtful 
whether  she  can  appear  upon  the  trial,  her  right  to  an  order 
granting  leave  for  her  examination  before  trial  is  clear,  and  the 
order  may  specify  that  such  examination  be  taken  before  a 
referee. 

{Decided  ManshW,  1815.) 

Motion  by  defendant  to  vacate  an  order  previously 
granted,  for  plaintiff's  examination  before  trial. 

Woolsey  Carmalt,  for  plaintiff. 

Henry  A.  Bawdtffe,  for  defendant. 

Bebkman,  J.— This  action  is  on  the  Special  Term 
Calendar  and  will  shortly  be  tried.    The  plaintiff  is  84 

•  Contra,  see  Mead  v.  Mitchell,  6  Abb.  92. 


384  CIVIL  PROCEDURE  REPORTS. 

Jarvis  r.  Brennan. 

years  of  age  and  is  confined  to  her  house  by  sickness. 
An  order  has  been  granted,  upon  her  application,  pro- 
viding for  her  examination  before  trial,  the  order  ap- 
pointing a  referee  before  whom  the  examination  is  to 
be  had.  A  motion  is  now  made  to  vacate  this  order, 
on  the  groimd,  principally,  that  subdivision  5  of  sec- 
tion 872  of  thp  Code  of  Civil  Procedure  prohibits  the 
examination  of  a  party  where  the  ground  for  such  ex- 
amination is  physical  infirmity  ;  and  this  claim  is 
based  upon  the  last  sentence  of  that  subdivision,  which 
reads  as  follows  :  '^  But  this  subdivision  does  not  apply 
to  a  case  where  the  person  to  be  examined  is  a  party 
to  the  action.".  This  same  question  was  raised  in  the 
case  of  the  Farmers'  Loan  and  Trust  Co.  v.  Siefke  (144 
N.  F.  p.  354).  At  page  361,  Judge  Andrews,  in  giving^ 
the  opinion  of  the  Court,  says :  ''This  is  a  clear  mis- 
apprehension of  the  Code  provision  (sec.  872,  sub.  5) 
as  it  now  stands.  The  last  clause  'in  the  subdivision 
was  inserted  to  except  a  party  to  an  action  from  the 
restriction  in  that  subdivision.  A  party  complying 
with  the  provisions  of  the  other  sections  is  permitted 
to  perpetuate  his  own  testimony  in  the  case  by  an  ex- 
amination before  trial.  There  can  be  no  doubt  about 
the  correctness  of  this  construction."*  The  other  ob- 
jection raised  is  that  the  examination  cannot  be  had 
before  a  referee,  because  this  is  an  equity  action,  and 
the  Court  at  General  Term  in  this  department  has 
held  that  in  such  actions  testimony  cannot  be  taken 
in  that  manner  (Crombie  v.  Manhattan  RB.  Co.,  83 
Hun,  1).  It  is  true  that  the  case  in  question  so  holds, 
but  the  facts  show  that  the  order  of  reference  in  that 
case  was  not  made  under  sections  872  and  873  of  the 

*  Ever  since  the  amendmenta  of  1878  and  1880,  a  party  cannot 
be  examined  on  the  grouod  that  he  is  sick  or  infirm  or  about  to 
depart  the  state.    Williams  v.  Foliom,  3  N.  Y,  Supp.  081. 
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Code,  but  when  the  case  was  called  for  trial  at  Special 
Term,  and  was  actually  on  trial,  the  presiding  Judge 
suspended  the  proceedings  and  ordered  the  testimony 
to  be  taken  before  a  referee.  In  the  case  of  an  exam- 
ination of  a  party  or  a  witness  before  trial,  under  sec- 
tion 872,  the  Code  expressly  provides  (§  873)  that  the 
order  must  require  the  party  or  person  to  be  examined 
to  appear  before  the  Judge,  or  before  a  referee  named 
in  the  order,  for  the  purpose  of  taking  the  examination 
at  a  time  and  place  therein  specified.  The  right, 
therefore,  of  the  plaintiff  to  apply  for  such  an  order  is 
clear,  and,  in  view  of  her  great  age  and  infirmities,  I 
think  that  her  right  to  have  the  order  granted  was 
equally  clear.  Her  testimony  upon  the  trial  is  impor- 
tant and  material  to  her  case.  The  defendants  claim 
that  she  is  also  mentally  infirm,  but  there  are  no  facts 
before  me  upon  which  I  can  form  any  judgment  as  to 
the  correctness  of  the  opinions  which  are  expressed 
on  that  subject.  The  opposing  affidavits  deny  any 
mental  unsoundness  on  her  part.  It  may  well  be 
assuLmed  that  at  her  age  there  is  some  failure  of  mem- 
ory, but,  as  the  defendants  are  entitled  to  be  repre- 
sented at  the  examination,  they  will  have  an  oppor- 
tunity of  developing  that  fact,  if  it  exist,  on  the  cross- 
examination  of  the  witness. 

The  motion  to  vacate  the  order  is  denied,  with 
$10  costs. 
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In  re  APiPLET. 
SuPBxxB  CoxTBT,  Spscial  Tbrx,  Kbw  Tork  CiOtTIfrT, 

1894. 


§796. 

AuihorUy  ofrndrntUuted  trvgtee  to  aei   9eivic$  of  peeper  penonaBif 

wtthouitheUaU. 

Where  aa  older  has  been  granted  direcCfag  a  certain  perMQ,  as 
tmateey  to  pay  over  a  stated  mm  of  maoey  to  the  petitioiier 
annually  during  her  lifetime,  and  the  troste^  diea,  and  another 
la  appohited  in  his  stead,  the  latter  may  oonthMie  to  pay  oi^er 
said  soms  of  money  pmrsennt  to  the  terms  of  ttie  ordte,  without 
further  dixection  from  the  court. 

Where,  howeTer,  for  his  own  protection,  tiie  trustee  refuses  to  pay 
the  money  without  an  order  from  the  court  to  that  effect^  and 
the  petitioner  applies  for  it,  the  court  has  juxisdictioiL  of  tibe 
matter  and  may  grant  the  order  without  notice  to  the  petitioner's 
husband,  and  a  direction  in  the  order  to  show  cause,  that  notice 
of  the  application  should  be  given  to  the  husband  by  deliTering 
a  copy  of  the  motion  papers  to  him  personally,  without  the 
State,  is  a  matter  of  fkivor,  and  not  osscntinl  to  confer  jmis* 
diction  upon  the  court,  and  the  service  will  not  be  set  aside. 

(Decided  4pra,  1894.) 

Application  of  Mary  Appley,  wife  of  Jacob  A. 
Applej,  for  an  order  directing  Joseph  Bird,  trustee  of 
the  Last  Will  and  Testament  of  Jacob  Applej,  de- 
ceased, to  pa  J  to  the  said  Mary  Apple  j  a  sufficient 
portion  of  the  income  of  said  estate  during  the  life 
of  herself  and  the  said  Jacob  A.  Appley. 

J.  and  W.  Shrady^  tor  the  petitioner. 
Treadwell  Cleaveland^  opposed. 
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G^'Beajm,  J. — This  applieatioD  is  to  oompel  JoBefh 
Bird,  trustee  of  the  estate  of  Jacob  Appley,  deceased, 
to  paj  Mary  Appley  certain  sums  of  mokej  due  her 
under  an  order  of  this  Court  from  the  es^iAte.  An 
order  of  this  Court  made  on  the  18th  day  of  May,  1878, 
shows  that  the  petitioner  here  applied  to  the  Court  for 
a  sufficient  portion  of  the  income  of  such  estate,  upon 
the  ground  that  she  was  the  lawful  wife  of  Jacob  A. 
Appley,  whose  father,  Jacob  Appley,  haring  died,  left 
a  will  by  which  he  directed  his  ezecirtors  to  pay  to 
such  son  the  balance  of  the  income,  rents,  issues  and 
profits,  after  deducting  certain  annuities,  &c.,  during 
liis  life,  for  the  support  of  himself  and  family,  which 
will  was  duly  admitted  to  probate.  The  order  further 
recites  the  fact  tha/t  Edward  Schell,  since  deceased, 
was  appointed  the  trustee  under  such  will,  and  was  in 
IK>sses8ion  of  the  estate,  real  and  personal.  Proof  of 
the  service  of  the  papers  on  which  the  application  was 
based  upon  Jacob  A.  Appley,  the  petitioner's  husband, 
is  recited,  who  appears  by  counsel  and  consented  to 
the  order.  It  was  further  adjudged  and  decreed  that 
the  wife  was  entitled  to  be  paid  a  reasonable  sum  of 
money  out  of  such  income  belonging  to  her  husband 
for  her  support ;  and  the  amount  which  she  was  to  re- 
ceive having  been  fixed  and  consented  to  by  Jacob  A. 
Appley,  it  was  directed  that  such  sums  should  be  paid 
by  Edward  Schell,  trustee ;  which  order  from  that 
time  until  the  death  of  Edward  Schell,  in  December, 
1893,  was  complied  with.  Joseph  Bird,  after  the  de- 
cease of  Edward  Schell,  was  duly  appoined  trustee  in 
his  place  m^d  stead,  and  out  of  abundant  caution  he 
expressed  reluctance  to  comply  with  terms  of  the  order, 
because  it  was  thereby  provided  that  *^  Edward  Schell, 
trustee,^  should  pay.  The  amount  to  be  paid,  as 
by  the  order,  since  1880,  was  $250  on  the  first 
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days  of  Febroaryy  May,  August  and  November  in  each 
year  during  the  lives  of  said  Mary  Appley  and  her 
husband.  The  amount  of  the  net  income  from  the 
date  of  the  order  up  to  the  present  time  appears  to 
have  been  considerably  in  excess  of  the  sum  of  $10,000 
a  year ;  so  that  if  the  question  were  open  or  unde- 
terminedy  the  provision  made  was  by  no  means  un- 
reasonable. The  refusal  of  Joseph  Bird  as  trustee  to 
pay  necessitated  this  application  by  the  wife  to  this 
Court  to  have  the  order  enforced.  It  appears  that  the 
petitioner,  the  trustee  and  the  estate  are  within  the 
jurisdiction  of  the  Court,  but  that  for  some  five  years 
past  the  husband  has  resided  in  New  Jersey.  In  addi- 
tion to  service  upon  the  trustee,  the  order  to  show 
cause  directed  that  notice  of  the  application  should  be 
given  to  the  husband  by  delivering  a  copy  of  the 
motion  papers  to  him  in  New  Jersey.  The  fact  that 
service  as  provided  in  the  order  was  directed  to  be 
made  upon  the  defendant  personally  without  the  state, 
is  made  the  basis  of  an  application  upon  the  part  of 
the  husband's  attorney  (who  appears  specially  for  the 
purpose)  to  set  aside  the  service  upon  the  ground  that 
there  is  no  authority  for  such  service.  If  the  hus- 
band's presence  were  necessary  to  confer  jurisdiction 
upon  the  Court,  or  if  his  presence  were  absolutely 
necessary  to  make  the  order  asked  for,  then  there 
might  be  some  force  in  the  suggestion  that,  as  there  is 
no  provision  of  law  made  for  such  service  as  herein 
made,  it  was  insufficient  and  void.  By  this  petition, 
however,  it  is  not  sought  to  initiate  any  proceedings, 
nor  to  confer  jurisdiction  upon  the  Court,  nor  was  the 
order  intended  to  bring  the  husband  within  the  juris- 
diction.  It  was  intended  to  give  him  actual  notice  of 
the  application,  which  it  has  accomplished.  The  order 
made  by  the  Court  in  1878,  which  it  is  now  sought  to 
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enforce,  was  concededly  made  when  the  Court  had 
jurisdiction,  and  after  appearance  and  consent  by  the 
husband.  The  order,  moreover,  was  not  a  direction 
to  Mr.  Schell  personally,  but  was  a  direction  to  him  as 
trustee  to  pay  these  amounts,  and  upon  his  death  and 
the  substitution  of  Mr.  Bird  it  would  have  been  en- 
tirely proper  for  the  latter,  without  any  order  of  the 
Court,  to  have  continued  to  pay  as  trustee  pursuant  to 
such  order.  Deeming  it,  however,  proper  for  his  own 
protection  that  the  Court  should  assume  the  responsi- 
bility of  authorizing  him  to  make  the  payment,  and 
having  refused  upon  demand  to  pay  the  wife,  she  pre- 
aented  her  petition,  as  she  had  a  right  to  do ;  and  upon 
the  return,  the  trustee  submits  himself  to  the  Court 
without  making  any  opposition  to  the  application. 
So  far,  therefore,  as  the  husband  is  concerned,  his 
presence  was  not  at  all  necessary ;  but  the  Court  upon 
the  papers  being  presented  concluded  that  it  woidd  be 
better  that  he  should  have  actual  notice  of  the  appli- 
cation, which,  as  shown,  he  has  received,  because  he 
appeared  by  attorney  for  the  purpose  of  setting  aside 
the  service.  The  direction  for  service  upon  him  can- 
not affect  the  validity  of  the  order  to  be  entered,  but 
was  made  as  a  matter  of  favor,  and  was  not  a  matter 
of  right  or  at  all  necessary  or  essential  to  confer  juris- 
diction upon  the  Court.  My  conclusion,  therefore,  is 
that,  with  or  without  notice  to  the  husband,  the  Court, 
upon  the  application  of  the  petitioner  and  notice  to 
the  trustee,  has  authority  to  make  the  order  asked  for, 
and  that  the  application  should  be  granted. 
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CHARLES  C.  SCHILDWACHTER,  Plaintiff-Ap- 
TVLUkKT,  V.  THE  MAYOR,  etc.,  of  Nbw  York, 

DEFSNPAinr-RsSPONDBNT. 

Kxw  York  Coubt  of  Common  Pleas,  General  Term, 

April,  1895 

§820. 

MMUm/ct  itUerpimder    on  diwoonHmumoe  cf  aatkm^  iniereit  amd 

ootiMaUowtd, 

Where  the  defendant  in  an  action  for  rent  has  made  a  motion  for 
interpleader,  and  the  claim  adTerae  to  the  plaintiff's  has,  on  the 
xetoni  day,  been  abandoned,  an  order  discontinuing  the  action 
as  to  all  parties  on  payment  of  plaintiff's  f  uU  claim  by  the 
defendant  without  interest  or  costs,  should  be  set  aside,  as  such 
interest  is  as  much  a  part  of  plaintiff's  claim  as  any  other  item 
constituting  it,  and  the  claim  standing  undiluted,  he  is  entitled 
to  interest  as  of  absolute  right 

Ihe  costs  provided  by  statute  are  awarded  upon  principles  of 
natural  justice,  that  he  who  has  by  his  resistance  subjected 
another  to  the  expense  of  litigation  in  the  enforcement  of  a  just 
demand,  should  make  indemnity  for  the  expense,  and  no  pre- 
cedent is  to  be  found  for  the  enforced  discontinuance  of  an 
action  without  the  payment  of  costs,  upon  the  application  of  a 
defendant  confessedly  liable  for  the  demand  in  suit. 

{DeMed  April  20, 1895.) 

Appeal  from  an  order  directing  payment  to  plain- 
tiff-appellant of  the  claim  in  suit,  without  interest, 
and  discontinuance  of  the  action,  without  costs.  Ac- 
tion for  rent. 

W.  E.  Benjamin,  for  appellant. 

Francis  M.  Scott  and  John  L.  OBrien,  for  respon" 
dent. 
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B18CHOFF9  J. — The  proceeding,  of  which  the  order 
appealed  from  is  the  outcome^  was  instituted  by  de- 
fendant as  a  motion  for  interpleader  under  section  920 
of  the  Ckxle  of  Civil  Procedure.  The  order,  however, 
acccmiplished  a  very  different  result  from  that  orig- 
inally sought,  for  thereby  the  action  was  directed  to 
be  terminated  as  against  all  parties  concerned  upon 
defendant's  paying  the  plaintiff  the  amount  of  his 
claim,  without  interest  or  costs. 

In  that  interest  and  costs  were  thus  disallowed 
lies  the  appdlanfs  grievance. 

The  claim  in  suit  was  for  two  months'  rent  of  cer- 
tain premises  leased  by  defendant  from  plaintiff's  as- 
signor for  use  as  a  fire  engine  house,  for  the  amount 
of  which  rent  demand  was  duly  made  upon  the  proper 
officer  and  the  action  instituted  after  an  interval  of 
six  months.- 

Two  months  after  the  commencement  of  the  ac- 
tion this  motion  was  made  upon  the  ground  that  one 
Annie  Foley  laid  claim  to  the  fund  in  question,  but 
upon  the  return  day  of  the  motion  the  adverse  claim 
was  abandoned,  and  the  claimant  consented  to  the 
payment  to  plaintiff  of  the  amount  sued  for.  The 
order  now  before  us  was  thereupon  made  and  it  was 
thereby  provided  **  that  the  sum  of  two  hundred  and 
twenty  ($220)  dollars  due  for  rental  of  premises  No.  104 
and  106  East  One  Hundred  and  Tw^nty-sizth  street 
during  the  months  of  February  and  March,  1894,  be 
and  the  same  hereby  is  directed  to  be  paid  over  to 
Charles  C.  Schildwachter,  and  that  the  Mayor,  Alder- 
men and  Commonalty  of  the  City  of  New  York  there- 
upcsi  be  discharged  from  liability  to  either  the  plain- 
tiff above  naived  or  said  Mrs.  Annie  Foley.  And  that 
the  said  def esdaats  have  five  days  after  entry  of  Hub 
onier  to  pay  the  said  sum,  and  the  foregoing  actiosi 
be  discontinued  without  costs  to  either  party." 
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The  order  to  show  cause,  upon  which  the  motion 
was  instituted,  recited  the  fact  that  it  was  made  upon 
''all  the  papers  and  proceedings  herein/'  and  the 
order  appealed  from  recited  the  order  to  show  cause. 
Hence  the  complaint  in  the  action  must  be  assumed  to 
have  been  before  the  Court,  and  in  the  complaint  in- 
terest was  demanded  from  appropriate  dates. 

Thus,  such  interest  was  as  much  a  part  of  plain- 
tiff's claim  as  any  other  item  constituting  it,  and  the 
claim  standing  undisputed,  he  was  entitled  to  interest 
as  of  absolute  right  It  was,  therefore,  not  to  be  dis- 
allowed, ''however  commendable  the  motive  of  the 
denial "  (Peetsch  v.  Quinn,  7  Misc.  B.  6 ;  Siblej  v. 
Ins.  Co.,  15  Civ.  Pro.  E.  316),  and  in  this  regard  the 
order  is  not  to  be  supported.  Failing  the  adverse 
claim,  there  was  no  further  question  but  that  defend- 
ant's motion  for  interpleader  could  not  prevail,  it 
having  accepted  the  claimant's  withdrawal,  and  aban- 
doned the  prosecution  of  the  motion  upon  the  original 
ground. 

The  action  was  one  at  common  law  for  the  re- 
covery of  a  sum  certain  and  no  coimterclaim  had 
been  interposed.  The  Court  could  not  of  its  own 
motion  order  a  discontinuance  (Wilson  v.  Daggatt,  15 
N.  T.  Weekly  Dig.  208),  nor  do  we  find  any  grounds 
for  the  granting  of  the  defendant's  motion  without 
the  imposition  of  costs  as  a  condition  thereto. 

The  costs  provided  by  statute  are  awarded 
upon  principles  of  natural  justice,  that  he  who  has  by 
his  resistance  subjected  another  to  the  expense  of 
litigation  in  the  enforcement  of  a  just  demand  should 
make  indemnity  for  the  expense  (Parsons  on  Costs,  p. 
8,  sec.  6 ;  Report  of  Code  Commissioners,  1848,  p.  208) ; 
and  while  a  plaintiff  has  been  permitted  on  his  own 
motion  to  discontinue  an  action  at  law,  without  costs. 
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^here  it  appeared  that  the  demand  was  not  enforce- 
able because  the  defendant  was  an  infant,  a  bankrupt 
or  otherwise  exempt,  which  facts  were  unknown 
iK>  the  plaintiff  when  the  action  was  instituted 
(Park  V.  Moore,  4  Billy  592;  Smith  v.  Skinner,  1 
JEfow.  Pr.  122;  Cuyler  v.  Coats,  10  id.  141;  Wel- 
lington V.  Classen,  18  id. ;  Taaks  v.  Schmidt, 
19  id.  413 ;  Smith  v.  Brett,  8  N.  T.  Weekly  Dig.  76 ; 
Van  Buren  v.  Fort,  4  Wend.  209;  Amoux  v.  Stein- 
brenner,  1  Paige,  82 ;  Phoenix  v.  Hill,  3  Johns.  249), 
or  where,  since  the  action  was  conmienced,  a  change 
in  the  law  exempted  the  defendant  from  Liability 
(Qale  V.  Wells,  7  How.  Pr.  191 ;  Porter  v.  Jones,  id. 
192),  no  precedent  is  to  be  found  for  the  enforced  dis- 
<M>ntinuance  of  an  action  without  the  payment  of  costs 
upon  the  application  of  a  defendant  confessedly  liable 
for  the  demand  in  suit.* 

Assuming,  therefore,  that  there  is  some  discretion 
which  may  be  exercised  by  the  Court  where  the  plain- 
tiff applies  for  leave  to  discontinue  an  action  without 
costs,  in  the  instances  ruled  upon  in  the  cases  above 
x^ited,  it  remains  that  the  facts  here  appearing  afford 
no  justification  for  the  order  appealed  from,  and  an 
arbitrary  denial  of  costs  is  within  the  province  of  the 
Oeneral  Term  to  review  (Claflin  v.  Robertson,  23 
N.  T.  St.  Bep.  305). 

In  this  case  the  plaintiff  was  in  no  way  in  fault, 
the  institution  of  the  action  being  necessitated  by  the 
defendant's  failure  to  pay  its  just  debt  So  far  as 
appears  the  plaintiff  was  entitled  to  recovery  and  to 
the  accrued  costs  as  of  course  {Code  Civ.  Pro.  §3228, 

•  In  Milleri;.  DePeyiter,  1  Abb.  234,  N.  Y.  Supr.,  on  a  bill  of 
interpleader,  the  unsucceasful  claimant  was  adjudged  to  pay  aU 
oostB  recovered  by  plaintiff,  and  aU  coete  of  his  co-defendant,  both 
on  the  btll  and  in  an  action  at  law  between  the  claimants. 
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sobd.  4).  Obvjowly  the  actioa  wub  not  coiiF^rted 
UBiAo  an  ef  uiteUe  oim^  in  whieh  th«  costo  aie  in  th* 
4iflcretion  of  the  Ooort  (§  3230),  since  the  motion  for 
mterpleader  was  not  granted  (dark  v.  Mosher,  107 
N.  T.  118). 

The  order  appealed  from  should  be  venrersed,  wiOl 
costs  of  this  appeal  and  costs  of  the  Special  Term. 

Daly,  C.  J.,  and  Pryob,  J.,  concurred. 


HENRY  0.  L.  PEETSCH,  Plaintiff.  Appbllant,  v. 
WILLIAM  EL  QUINN,  Dbfbndant.  In  re 
MICHAEL  H.  CURRAN,  Rkspondbnt. 

Nbw  York  Court  of  Common  Plbas,  GbnkraIi  Term^ 

April,  1895. 

§§  190,  1337,  3247. 

Sight  to  charge  third  person  toith  coeis,  by  reaeon  of  beni^fidal  in-- 
tereetf  extende  only  to  one  proeeeuting  an  (letion. 

An  order  of  the  City  Court  affirming  an  order  denying  a  motion  to 
charge  a  third  person,  beneficially  interested,  with  the  oosts  of 
the  action,  is  appealable  to  the  Court  of  Common  Pleas,  as  an 
order  affecting  a  substantial  right  and  not  resting  in  discretion. 

The  provision  of  section  8247  of  the  Code  of  Civil  Procedure,  which 
gives  a  right  to  a  successful  litigant  to  charge  a  third  party  with 
the  costs  of  the  litigation  by  reason  of  a  beneficial  interest  in  or 
a  transfer  of  the  cause  of  action  to  such  third  par^,  applies  ouly 
to  the  beneficial  interest  of  or  transfer  to  one  prosecuting  the 
action,  not  to  one  defending  a  suit,  or  responding  to  an  appeal. 

{Decided  AprU,  1896.) 

Appeal  from  an  order  of  the  General  Tenn  of  the 
City  Court  of  New  York,  which  affirmed  an  order  de* 
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nying  the  plaintiffs  motioa  that  Michael  H.  Curran, 
the  respondenty  be  directed  to  pay  the  costs  of  the  ac» 
ti<m  and  of  the  several  appeals  therein,  as  the  party 
beneficially  interested. 

Edward  W.  8.  Johnstony  for  appellant* 
Michael  H.  Currant  in  propria  persona. 

BiSGHOFF,  J. — This  is  an  appeal  from  an  order 
denying  the  plaintiff's  motion  that  the  respondent, 
attorney  for  the  defendant,  be  directed  to  pay  the 
costs  of  the  action,  as  the  party  beneficiaUy  interested. 

The  trial  of  the  cause  resulted  in  a  verdict  for  the 
plaintiff  for  $49.60,  and  this  being  insufficient  in 
amount  to  carry  costs,  the  defendant  obtained  a  judg- 
ment for  $19.12,  the  excess  of  his  costs  as  taxed  over 
the  amount  of  the  verdict.  Owing  to  the  error  of  the 
Trial  Court  in  refusing  the  allowance  of  interest  upon 
the  sum  recovered  by  the  plaintiff,  the  judgment  was 
reversed  upon  appeal  to  this  Court  and  the  verdict 
corrected  by  the  addition  of  interest  (Peetsch  v,  Quinn, 
7  Misc.  B.  6).  It  resulted  that  the  plaintiff  obtained  a 
judgment  for  costs  of  the  trial  and  appeals,  together 
with  the  amount  of  the  verdict  and  interest,  in  all 
$474.79. 

Defendant  Quinn  having  died  before  the  appeal  to 
this  Court  was  instituted,  the  respondent  Curran  pro- 
cured his  own  appointment  as  administrator,  for  the 
purpose  of  responding  to  the  appeal  and  protecting 
the  judgment  for  costs  and  his  interest  therein  as 
attorney. 

It  was  claimed  in  the  Court  below,  and  is  now  con- 
tended, that  he  should  be  charged  with  the  costs  of 
the  trial  and  appeals  as  the  '^  party  beneficially  inter- 
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osted,"  under  section  3247  of  the  Code  of  Civil  Pro- 
cedure, in  view  of  the  fact  that  he  alone  was  interested 
in  the  judgment  and  the  event  of  its  affirmance  upon 
appeaL 

There  can  be  no  doubt  that  the  order  is  appealable 
to  this  Court  {Code  Civ.  Pro.  §  3191,  subd.  3  ;  Giles  v. 
Halbert,  12  N.  Y.  32  ;  Slauson  v,  Watkins,  95  id.  369  ; 
WoUcott  V.  Holcomb,  31  id.  126). 

That  it  was  made  upon  '^summary  application 
after  judgment"  (Qiles  v,  Halbert,  supra)  does  not 
alter  its  appealabilitj  as  ^'affecting  a  substantial 
right."  True,  section  1337  of  the  Code  of  Civil  Pro- 
cedure, defining  the  scope  of  review  hj  the  Court  of 
Appeals  of  an  order  made  upon  '^  simmiarj  applica- 
tion after  judgment "  does  not  apply  to  appeals  from 
the  City  Court  to  the  Court  of  Common  Pleas  (§  3192), 
yet  the  right  of  appeal  to  the  Court  of  Appeals  from 
such  an  order  is  not  founded  upon  section  1337,  but 
upon  section  190,  which  provides  for  appeals  from 
orders  **  affecting  a  substantial  right  and  not  resting  in 
discretion  "  (subd.  2),  and  an  order  made  **  upon  sum- 
mary application  after  judgment"  is  particularized 
merely  as  a  contemplated  instance  of  an  order  ^*  affect- 
ing a  substantial  right "  (subd.  3  ;  see,  also.  Wolf  v. 
Buttner,  6  Mia.  B.  119), 

While  we  entertain  the  appeal,  our  conclusion 
upon  the  merits  denies  its  success. 

The  present  statute,  which  gives  a  right  to  a  suc- 
cessful litigant  to  charge  a  third  party  with  the  costs 
of  the  litigation  by  reason  of  a  beneficial  interest  in 
or  a  transfer  of  the  cause  of  action  to  such  third  party, 
is  section  3247  of  the  Code  of  Civil  Procedure,  a  sub- 
stantial re-enactment  of  a  corresponding  provision  of 
the  Revised  Statutes  (2  R.  S.  649,  §  44 ;  2  Edm.  p.  515, 
§  47),  which  provision  uniformly  was  held  to  apply 
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only  to  the  beneficial  interest  of  or  transfer  to  one 
prosecuting  the  action,  not  to  one  defending  a  suit 
(Miller  v.  Adsit,  18  Wend.  672;  Byers  v.  Hodges, 
1  Hilly  646)  or  responding  to  an  appeal  (Bendemagle  v. 
Cocks,  19  Wend.  151) ;  and  failing  an  expression  of 
legislative  intent  that  a  person  other  than  as  specified 
shall  be  required  to  pay  the  successful  party's  costs, 
though  he  himself  be  no  party  to  the  record,  it  is  not 
for  the  Courts  to  establish  any  such  requirement 
(Miller  v,  Adsit,  supra). 

Under  section  321  of  the  Code  of  Procedure  it 
was  held  that  one  defending  in  the  name  of  another 
could  be  so  charged,  but  this  was  by  reason  of  tho 
wording  of  that  statute,  wherein  there  was  a  distinct 
departure  from  the  provisions  of  the  enactment  before 
in  force  (WoUcott  v.  Holcomb,  31  N.  F.,  126).  The 
Legislature  by  rejecting  the  phraseology  of  the  for- 
mer Code  and  embodying  that  of  the  Revised  Statues 
in  the  enactment  of  section  3247  of  the  present  Code, 
must  clearly  have  intended  that  the  law,  in  this  aspect,, 
should  be  as  interpreted  by  the  earlier  decisions  cited 
above. 

But  appellant  contends  that  under  his  prayer  for 
general  relief  the  Court  below  should  have  charged 
Curran  personally  with  the  costs,  as  an  attorney  who 
wilfully  and  without  authority  has  subjected  his  suc- 
cessful opponent  to  the  expense  of  the  litigation. 

With  what  propriety  the  Court  below  might  have^ 
granted  this  relief,  in  view  of  the  fact  that  the  initia- 
tive in  this  litigation  was  uninterruptedly  maintained 
by  the  plaintiff,  it  is  unnecessary  to  determine.  The 
particular  relief  asked  by  the  moving  party  was  prop- 
erly denied,  as  before  shown,  and  while  the  Court 
had  power,  under  the  general  prayer,  to  grant  such 
relief  as  the  party  might  have  shown  himself  to  be 
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entitied  to,  yet  its  failure  to  grant  any  other  relief 
must  AeoeiBarily  be  taken  as  in  the  exercise  of  dis^ 
cretion,  the  essential  facts  having  been  disputed,  and 
is  not  tiie  subject  of  review  here  (Van  Sljke  v.  Hyatt, 
46  N.  T.  364). 

Order  affinned,  with  oostSi. 

BooKSTAVKB,  P.  J.,  and  GnsaBBioH,  J.,  concurred. 


In  re  NEW  YORK  OXYGEN  COMPANY,  fob  a 

VOLXTNTART  DlSSOLUTIGN. 

SxTPRXMS  Court,   SpsoiAii    Term,   Chambers,  Naw 

York  County,  May,  1898. 

§  2429. 

On  dimoiiution  of  corporation,  aetiafu  pending  aga/Mt  it  for  per* 

$onal  infwriea,  abate. 

Upon  the  diaaolatioii  of  a  ooiporation,  actions  for  p«noiuil  injariM 
pending  against  it,  untried,  abate  and  cannot  be  rsTiyed  or  con- 
tinned  against  the  leceiTer.  The  rule  in  such  cases  is  the  same 
aa  where  the  defendant  is  a  natural  person  and  the  cause  of 
aetion  dies  with  the  death  of  the  tort  feasor. 

{Decided  Mag  2, 1865.) 

Application  for  voluntary  dissolution  of  a  corpo- 
ration. 

Cary  it  Whitridge,  for  the  motion. 

Bbbkman,  J.— It  is  quite  plain  that,  upon  the  dis- 
solution of  a  corporation,  actions  for  personal  injuries 
pending  i^^inst  it,  untried,  abate  and  cannot  be  re- 
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▼i'Tiftd  or  oontinued  against  the  receiver.  The  rule  in 
8Uoh  caM0  is  the  same  as  where  the  defendant  is  a 
natural  person  and  the  cause  of  action  dies  with  the 
death  of  the  tort  feasor  (Grafton  v.  Union  Ferry  Co., 
46  N.  T.  St.  Rep.  549 ;  Sturges  v.  Vanderbilt,  73  N.  T. 
384;  McCJulloch  v.  Norwood,  58  N.  Y.  562).  By 
chapter  290  of  the  Laws  of  1832  it  was  provided  that 
any  suit  or  proceeding  against  a  corporation  which 
shall  have  been  dissolved,  might  be  continued  by  the 
Court  until  final  judgment,  with  like  effect  upon  the 
rights  of  the  parties  as  if  such  corporation  had  not 
been  dissolved.  Whether  or  not  this  provision  should 
be  construed  to  extend  to  causes  of  action  ex  delictOy 
it  is  now  useless  to  consider,  as  it  was  repealed  by 
chapter  245  T>f  the  Laws  of  1880,  and  no  substitute  for 
it  has  been  enacted.  As  the  law  now  stands,  the  dis- 
solution of  a  corporation  apparently  defeats  all  causes 
of  action  against  it,  however  meritorious,  which  die 
with  the  person.  This  seems  to  be  a  serious  defect 
and  calls  for  remedial  legislation.  Whatever  may  be 
the  reason  for]  the  law,  if  there  be  any  reasonableness 
about  it,  ndiich  limits  the  life  of  the  cause  of  action  to 
that  of  the  wrongdoer,  where  the  latter  is  a  natural 
person^  it  is  plain  that,  in  the  nature  of  things,  such 
reason  can  apply  with  little,  if  any,  force  to  the  case 
of  a  corporation  which  dies  only  in  a  figurative  sense. 
Still,  we  must  take  the  law  as  it  is,  and  while  I  feel 
most  reluctant  to  do  so,  I  am  still  of  the  opinion  that 
I  am  bound  to  make  the  order  of  dissolution  notwith- 
standing  its  destructive  effect  upon  the  pending  action 
against  the  corporation  to  recover  damages  for  per- 
sonal injuries.  Section  2429  of  the  Code  of  Civil  Pro- 
•cedure  provides  that,  upon  an  application  for  a  final 
order  disserving  the  corporation,  if  it  appears  to  the 
dourt  that  the  corporation  is  insolvent,  the  Court  must 
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make  a  final  order  dissolving  the  corporation  and 
appointing  one  or  more  receivers.  The  report  of  the 
referee,  to  which  no  exceptions  have  been  filed,  con- 
tains a  finding  of  insolvency  which  seems  to  be  sus- 
tained hj  the  proofs.  Under  such  circumstances,  the 
nuindatory  character  of  the  section  apparently  leaves 
the  Court  no  option  but  to  grant  the  order  applied  for.. 
Motion  granted. 


TRIMBLE  V.  KILQANNON. 

Nbw  York  Supebiob  Court,   Spbcial  Term,  May,. 

1895. 

§§  458,  3268. 

InfarU  plaintiff,  tuing  <u  poor  permm^  need  not  give  9§<mrityfor 

co$t$. 

Section  458  of  the  Code  of  Civil  Prooeduxe,  proyiding  **  that  a  poor 
person,  not  being  of  abili^  to  sue,  may  apply  bj  petition  to 
the  Court  for  leave  to  prosecute  as  a  poor  perwrn,**  applies  to  in- 
fants as  well  aa  adults. 

An  infant  plaintiff,  suing  by  her  guardian,  od  litem,  maj  prosecute 
an  action  in  forma  pauperis  without  giving  security  for  costs. 

{Decided  May  2, 1895.) 

Motion  by  plaintiff  for  leave  to  sue  as  a  poor  per- 
son in  an  action  to  recover  damages  for  a  breach  of 
promise  to  marry. 

Howe  &  Hummel f  for  plaintiff. 

Louis  J.  Grant ^  for  defendant. 

GiLDERSLEBVB,  J. — The  action  is  brought  to  re- 
cover damages  for  a  breach  of  promise  to  marry.    The 
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plaintiff  is  an  infant,  under  the  age  of  twenty-one, 
and  sues  by  her  guardian  cui  litem.  The  defendant 
makes  a  motion  for  an  order  compelling  plaintiff  to 
give  security  for  costs,  on  the  ground  that  she  is  an 
infant  whose  guardian  ad  litem  has  not  given  such 
security  (see  Code,  §  3268,  subd.  5).  At  the  same  time» 
the  plaintiff  makes  a  motion,  imder  section  458  of  the 
Code,  for  leave  to  sue  as  a  poor  person.  There  can  be 
no  question  that  section  458  of  the  Code,  providing 
^^  that  a  poor  person,  not  being  of  ability  to  sue,  may 
apply,  by  petition,  to  the  Court  for  leave  to  prosecute 
as  a  poor  person,"  applies  to  infants  as  well  as  adults 
(see  Tobias  v.  RB.  Co.  39  St.  Rep.  183  ;  Harris  v.  Life 
Ins,  Co.  10  N.  T.  Swpp.  474).  As  it  is  in  the  discretion 
of  the  Court  to  allow  an  action  to  be  prosecuted  in 
forma  pauperis,  an  infant  plaintiff,  suing  by  her  guar- 
dian ad  litem,  may  be  permitted  to  sue  in  such  form, 
in  spite  of  the  provisions  of  §  3268  of  the  Code,  subd.  5, 
to  the  effect  that  defendant,  in  such  case,  may  require 
security  for  costs  (see  Harris  v.  Life  Ins.  Co.  supra). 
These  two  motions  are  made  at  the  same  time,  and  the 
facts  necessary  to  justify  each  of  the  orders  asked  for 
are  shown.  In  such  case,  it  seems  to  me  that  the  mo- 
tion for  leave  to  prosecute  in  forma  pauperis  should 
be  granted,  and  the  motion  for  security  for  costs  should 
be  denied  (see  Hotaling  v.  McKenzie,  7  Civ.  Pro.  R. 
820). 

No  costs  of  motion. 
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LEOPOLD  ZELMANOVITZ  v.  THE  MANHATTAN 

RAILWAY  COMPANY. 

New  York  Court  of  Common  Pleas,  Special  Term, 

February,  1891. 

§  3256. 

DUburaemenU—iDhat  are  "  necessary  "  and  "  reasonabU^^eopy  of 
stenographer's  minutes  of  testimony  taken  on  former  trial,  for 
use  upon  a  subsequent  trial, 

DiflbuTsements  for  stenographer's  minutes  of  teetimonj  taken  upon 
a  former  trial  for  use  upon  a  subsequent  trial  may  be  taxed  as 
'*  reasonable  "  under  section  8356  of  the  Code  of  Civil  Procedure. 
The  tendency  is  to  hold  that  to  be  reasonable  as  a  disbursement 
which  is  useful  and  convenient,  and  which  prudence  woidd 
suggest  as  requisite  in  the  way  of  preparation. 

Costs,  after  notice  of  trial  and  before  trial  should  be  taxed  upon  a 
second  trial  after  the  disagreement  of  the  jury  upon  the  first 
trial. 

(Decided  February,  1891.) 

Motion  for  taxation  of  costs. 

Isaxkc  N.  Falk,  for  plaintiff. 

Davies  &  Rapallo,  for  defendant. 

Daly,  C.  J. — Under  the  former  Code  of  Procedure, 
allowing  the  taxation  of  only  such  disbursements  as 
wero  **  necessary,"  it  was  generally  held  that  the  ex- 
pense of  a  copy  of  the  stenographer's  minutes  of  a 
former  trial,  procured  for  use  upon  the  second  trial, 
could  not  be  taxed  (Hamilton  v,  Butler,  30  Huriy  36 ; 
Robertson,  J.;  same  case,  19  Abb.  446),  although  it 
was  subsequently  determined  that  it  might  be.  (Flood 
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V.  Moore,  2  -466.  N.  C.  91 ;  Westbrook,  J.)  In  the 
first  case  it  was  said  that  they  were  "very  useful/' 
but  not  a  necessary  disbursement.  In  the  second  case 
it  was  said  that  the  allowance  of  the  disbursement 
stood  upon  the  same  ground  as  the  expense  of  sub- 
poenaing witnesses  to  testify  to  what  other  witnesses 
swore  to  on  the  first  trial. 

The  present  Code  allows  "reasonable "  as  well  as 
"  necessary  "  disbursements ;  and  under  that  category 
this  disbursement  might  with  propriety  be  claimed. 
Under  the  old  Code,  the  expense  of  the  stenographer's 
minutes,  procured  in  order  to  propose  amendments  to 
a  case,  were  at  one  time  allowed  (Sebley  v.  Nichols, 
32  How.  182,  N.  Y.  O.  T.),  and  afterwards  in  another 
case  disallowed  (The  Pfiander  Co.  v.  Sargent,  43  Hun^ 
154,  O.  T.  5th  Dept)  Since  the  new  Code  such  a  dis- 
bursement has  been  considered  as  reasonable  when 
taxed  as  disbursements  of  appeal  (Stevens  v.  N.  Y. 
Elevated  R.  R.  31  State  R.  404).  The  tendency  is  to 
hold  that  to  be  "reasonable"  as  a  disbursement 
which  is  useful  and  convenient,  and  which  prudence 
would  suggest  as  requisite  in  the  way  of  preparation. 
A  copy  of  the  stenographer's  minutes  of  the  evidence 
upon  a  former  trial  for  use  upon  a  subsequent  trial 
would  come  under  that  head.  The  disbursement 
should,  therefore,  be  allowed. 

Costs  after  notice  of  trial  and  before  trial  should 
be  taxed  upon  a  second  trial  after  the  disagreement  of 
the  jury  upon  the  first  trial  (Spring  v.  Day,  44  Hun, 
390). 

Sheriff's  execution  fees  should  be  allowed, $1.50 
under  the  act  of  1890  (chap.  523,  §  17,  sub.  6). 
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CHARLES     KUMMER    v.    THE    CHRISTOPHER 
AND  TENTH  STREET  RAILROAD  COMPANY, 

New  York  Court  of  Common  Pleas,  Special  Term^ 

May,  1895. 

§  3251. 
ComU — on  new  trial. 

In  taxing  the  coets  for  a  new  trial  which  has  resulted  from  a  reversat 
of  a  judgment  and  an  order  granting  such  new  trial,  twenty- 
five  dollars  is  properly  allowed  under  section  3251,  subd.  3,  Code 
of  Civil  Procedure,  and  where  such  sum  has  been  taxed  for  costs 
after  the  granting  of  and  before  a  new  trial,  no  allowance  can 
be  made  in  the  same  trial  for  costs  after  notice  of  triaL 

(Decided  May,  1895.) 
f 

Motion  for  a  new  taxation  of  costs. 
Herbert  T,  Ketcham,  for  plaintiff. 
Merrill  &  Rogers,  for  defendant. 

Giegerich,  J. — Upon  further  consideration  I  am 
convinced  that  I  erred,  upon  a  former  motion  for  a 
new  taxation  of  costs  in  this  case,  in  allowing  fifteen 
dollars  for  services  after  notice  of  trial  and  before 
trial.  Such  an  allowance  should  not  be  made  in  the 
case  of  a  new  trial  granted  upon  an  order.  The  case 
of  Spring  v.  Day,  (44  How,  Pr.  390),  followed  bjr 
Chief  Judge  Dal j  in  Zelmanovitz  v.  The  Manhattan 
RR.  Co.  (N.  F.  Law  Journal,  Feb.  13,  1891;  s.  c.  page* 
402,  ante),  is  authority  for  such  a  charge  in  the  case  of  a 
new  trial,  resulting  from  a  disagreement  of  the  jury, 
but  does  not  present  the  question  of  the  proper  prac- 
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tice  in  taxation  for  a  new  trial  which  has  resulted 
from  a  reversal  of  a  judgment  and  an  order  granting 
such  new  trial.  I  do  not  think,  however,  that  the 
Code  of  Civil  Procedure  leaves  any  doubt  as  to  the 
proper  taxation  under  such  circumstances.  Section 
3251,  subd.  3,  awards  costs  "  to  either  party :  For  all 
proceedings  after  notice  of  trial,  and  before  trial, 
except  as  otherwise  prescribed  in  this  article^  fifteen 
dollars."  The  different  provision,  indicated  by  the 
words  which  I  have  put  in  italics,  is  found  below  in 
the  same  subdivision,  and  is  as  follows :  '^  Where  a 
new  trial  is  had,  pursuant  to  an  order  granting  the 
same,  for  all  proceedings  after  the  granting  of,  and 
before  the  new  trial,  twenty-five  dollars.''  I  think  it 
clear  that  the  last  provision  operates  to  the  ezolusion 
of  the  former,  and  that  where  twenty-five  dollars 
have  been  taxed  for  costs,  after  the  granting  of  and  be- 
fore a  new  trial,  no  allowance  can  be  made  in  the  same 
trial  for  costs  after  notice  of  trial.  Since  the  matter 
was  last  before  me  there  has  been  a  second  reversal 
and  a  second  new  trial  has  been  ordered.  It  follows, 
therefore,  as  there  have  been  two  new  trials  granted  in 
the  case  for  which  fifty  dollars  were  properly  taxed  as 
costs,  after  the  granting  of  and  before  such  new  trials, 
that  the  item  of  sixty  dollars  for  costs  after  notice  of 
trial  for  four  trials  should  be  reduced  to  thirty  dollars. 
The  remaining  thirty  dollars  of  the  item  is  proper, 
being  made  up  of  fifteen  dollars  for  costs  after  notice 
of  trial  of  the  first  trial  and  fifteen  doUars  costs  after 
notice  of  trial  of  the  trial  which  was  made  necessary 
by  a  disagreement  of  the  jury.  The  payment  of  the 
costs  and  disbursements  of  a  former  trial  was  im- 
posed upon  the  appellant  as  a  condition  to  the  grant- 
ing of  a  new  trial,  which  was  granted,  it  seems,  as  a 
matter  of  favor,  no  available  exceptions  or  errors  of 
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law  appearing  in  the  record  on  appeal.  The  principle 
applied  in  cases  of  similar  indulgences  in  opening  de- 
faults (Lennon  v.  Macintosh,  19  Abb,  N.  C.  175)  and 
in  allowing  amendments  (Cohen  v.  Husson,  13  Daly^ 
334 ;  Star  Cash  Co.  v.  Reinhardt,  6  Misc.y  365,  56  St. 
Rep.  404,  26  N.  Y.  Suppl.  746)  affords  ground  for  a  like 
decision  in  this  case.  I  think  that  the  successful 
party  is  entitled  in  such  cases  to  tax  the  costs,  although 
they  have  already  been  once  allowed  and  paid  to  him 
as  a  recompense  for  the  favor  granted  to  his  adversary. 
It  follows  that  the  clerk's  taxation  of  the  costs  and 
disbursements,  paid  as  aforesaid,  was  proper;  and 
consequently  the  same  should  not  be  deducted  from 
plaintiff's  bill  of  costs.  Zelmanovitz  v.  The  Manhattan 
Railway  Co.  {supra)  is  an  express  adjudication  that 
disbursements  for  stenographer's  minutes  of  testimony 
upon  a  former  trial  for  use  upon  a  subsequent  trial 
may  be  taxed.  The  plaintiff 's  attorney  makes  affi- 
davit that  the  transcript  was  necessary  for  use  and 
was  used  upon  the  two  succeeding  trials.  The  charge 
therefore  of  five  dollars  and  sixty  cents  is  not  un* 
reasonably  large,  and  therefore  should  be  allowed. 


DeWITT  v.  QUNN. 

New  York  Superior  Court,   Special  Terh^ 

May,  1896. 

§  2285. 

PtinUhmeni  for  contempt— fine  limited  to  actual  injury. 

Upon  an  application  to  punish  a  defendant  for  contempt  in  not  ap- 
pearing and  lubmitting  to  an  examination  puzsuant  to  an  ad- 
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joumxnent  had  in  ■upplementary  proceoding;^,  the  proposed 
order  must  limit  the  fine  to  the  actual  injury,  i.  e.,  $80  costs  of 
the  supplementary  proceedings. 

{Decided  May,  1895.) 

Motion  for  order  to  punish  defendant  for  con- 
tempt. 

Martin  &  Smithy  for  the  application. 

McAdam,  J. — The  application  is  to  punish  the  de- 
fendant for  contempt  in  not  appearing  and  submitting 
to  an  examination  pursuant  to  an  adjournment  had  in 
supplementary  proceedings.  The  proposed  order  fines 
the  defendant  the  entire  amount  of  the  judgment 
($5i;i.50)  and  directs  his  imprisonment  till  the  pay- 
ment of  the  fine.  Section  2285  of  the  Code  provides 
that  **  Where  the  misconduct  proved  consists  of  an 
omission  to  perform  an  act  or  duty  which  it  is  yet  in 
the  power  of  the  defendant  to  perform,  he  shall  be  im- 
prisoned only  until  he  has  performed  it "  ;  and  the  fine 
is  limited  to  the  actual  injury  (26  St.  Rep,  243  ;  50  flwn, 
243).  Counsel  will  therefore  amend  the  order  by  fining 
the  defendant  $30,  the  costs  of  the  supplementary  pro- 
ceedings, and  directing  his  imprisonment  until  he 
pays  said  fine  and  submits  to  the  required  examina- 
tion. 
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OLIFIERS  V.  BELMONT,  et  al. 

New  York  Court  op  Common  Pleas,  Special  Term, 

May,  1895. 

§§  1010,  1021,  3229. 

Costs  of  course — on  SMStoining  demurrer. 

Where  a  demurrer  to  an  entire  complaint  in  a  common  law  action 
is  sustained,  the  right  of  the  defendant  to  costs  is  absolute ;  and 
in  actions  at  law,  where  all  of  the  defendants  have  succeeded 
upon  the  trial,  those  hot  united  in  interest,  who  have  appeared 
by  different  attorneys,  are  entitled  to  costs  of  course,  and  as  a 
right. 

It  is  not  necessary,  under  the  provisions  of  the  Code  of  Civil  Pro- 
cedure relative  to  decisions  upon  demurrers  (sections  1010,  1021) 
for  the  court  to  make  separate  and  formal  conclusions  of  law, 
but  a  simple  statement  indicating  the  disposition  made  of  the 
demurrer  is  sufficient. 

(Decided  May,  1895.) 

Demurrer  to  complaint.  Separate  bills  of  costs 
allowed  to  defendants. 

Leavitty  Wood  &  Keith,  for  plaintiff. 

Bowers  &  Sands,  for  defendants. 

QiEGERiCH,  J. — Where  a  demurrer  to  an  entire 
complaint  in  a  common  law  action  is  sustained,  the 
right  of  the  defendant  to  costs  is  absolute  (Tallman  v, 
Bernhard,  75  Hun,  30  ;  58  St.  Rep.  597  ;  27  Supp.  6  ; 
31  Abb.  N.  C.  84  ;  23  Civ.  Pro.  284),  and  in  actions  at 
law,  where  all  of  the  defendants  have  succeeded  upon 
the  trial,  those  not  united  in  interest,  who  have  ap- 
peared by  different  attorneys,  are  entitled  to  costs  of 
course,  and  as  a  right  (D.,  L.  &  W.  R'y  Co.  v.  Burk- 
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ard,  40  Hun,  025  ;  Vane  v.  Van  Orden,  11  Abb  N,  C. 
228,  63  How.  Pr.  237).  I  do  not  therefore  think  I  have 
any  power  to  direct  that  only  one  bill  of  costs  be  ' 
allowed.  Besides,  I  doubt  if  such  power  ought,  if  it 
existed,  to  be  exercised  in  the  present  case  when  the 
defendants  Belmont  and  Chandler  appeared  by  sepa- 
rate attorneys,  who  both  submitted  elaborate  briefs. 
While  I  do  not  consider  it  necessary,  under  the  pro- 
visions of  the  Code  of  Civil  Procedure  relative  to  de- 
cisions upon  demurrers,  viz.,  sections  1010  and  1021, 
for  the  Court  to  make  separate  and  formal  conclusions 
of  law  {Rumsey's  Practice,  Vol.  II.  p.  234),  as  distin- 
guished from  a  simple  statement  indicating  the  dispo- 
43ition  made  of  the  demurrer,  I  see  no  objection  to  such 
a  practice,  although  it  is  unusual,  and  accordingly 
sign  the  decisions  as  proposed  by  the  respective  de- 
fendants, Belmont  and  Chandler. 


MCOLL  V.  PALMER,  et  al 

Nbw  York  Court  op  Common  Pleas,  Special  Term, 

May,  1895. 

§  3216. 
Removal  of  came — who  may  make  applieatUmr-^undertaking, 

On  an  application  to  remove  a  cause  from  the  DlBtrict  Court  to  the 
Court  of  Common  Pleas,  under  section  8216  of  the  Code  of  Civil 
Procedure,  it  is  sufficient  if  the  application  be  made  by  the  sole 
defendant  who  was  served  with  the  summons  and  who  appeared 
in  the  action,  but  the  undertaking  for  removal  must  recite  the 
facts  as  they  exist. 

(Decided  May,  1895.) 

Motion  bj  plaintiff  for  an  order  remanding  the 
cause  back  to  the  District  Court. 

William  C.  Timm,  for  plaintiff. 
Murphey  &  Metcalfe  for  defendant. 
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Daly,  C.  J. — Motion  by  plaintiff  for  an  order  re- 
manding this  cause  back  to  the  District  Court,  from 
which  it  was  removed  on  the  application  of  one  of  the 
def endantS)  Eddy  Palmer,  under  section  3216  of  the 
Code.  That  section  provides  that  the  defendant  in  an 
action  where  the  damage  claimed  exceeds  one  hun- 
dred dollars,  after  issue  is  joined  and  before  an  ad- 
journment has  been  granted  upon  his  application,  may 
apply  to  the  Justice  of  the  Court  in  which  the  action 
is  brought,  for  an  order  removing  the  action  into  the 
Court  of  Common  Pleas ;  and  that  such  order  must  be 
granted  upon  the  defendant's  filing  with  the  clerk  an 
undertaking  to  pay  the  amount  of  any  judgment  that 
may  be  recovered  against  him  in  the  latter  Court. 
In  this  case  Eddy  Palmer  was  the  only  defendant 
served  with  the  summons,  and  the  only  one  who  ap- 
peared before  the  Justice  and  made  application  for 
removal  to  this  Court.  Such  application  was  granted 
upon  his  filing  an  undertaking  reciting  appearance  of 
the  defendants,  the  joining  of  issue  by  them  and 
application  by  them  for  removal.  It  is  now  contended 
by  the  plaintiff  that  the  cause  was  improperly  removed ; 
first,  because  the  application  for  removal  was  not  made 
by  both  defendants ;  second,  if  properly  made 
by  one  defendant  the  undertaking  is  irregular  iii  not 
reciting  that  fact.  There  seems  to  be  no  difficulty  in 
liolding  that  in  a  case  like  the  present  the  application 
for  removal  may  be  made  by  the  sole  defendant  who 
was  served  with  the  summons  and  who  appeared  in 
the  action.  The  plaintiff  cannot  complain  that  the 
defendant  whom  he  did  not  serve  nor  bring  into  Court 
did  not  join  in  the  application.  As  between  the  plain- 
tiff and  the  defendant  served,  the  latter  was  the 
sole  defendant  before  the  Court  at  the  return  of  the 
summons.      If   his    co-defendant  was  jointly  liable 
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with  him,  the  joint  liability  is  not  affected  by  the  re- 
moval. If  we  were  to  hold  other  wise,  a  defendant, 
without  fault  on  his  part  might  be  deprived  of  the 
right  of  removal,  because  his  co-defendant  could 
not  be  found  in  the  jurisdiction  or  service  upon 
him  was  intentionally  omitted.  But,  while  the  Justice 
had  power  to  remove  this  cause  upon  the  application 
of  the  defendant  who  was  served  and  who  appeared, 
the  undertaking  for  removal  should  have  recited  the 
facts  as  they  existed.  This  undertaking  incorrectly 
states  that  the  defendants  appeared  and  joined  issue 
and  applied  for  the  removal,  and  such  recital  may 
affect  the  liability  of  the  surety  upon  the  undertaking. 
We  have  the  power,  however,  to  remand  the  under- 
taking to  the  Justice  for  the  purpose  of  amendment. 
(Levy  V.  Scheringer,  19  Civ.  Pro.  R.  34G),  and  an 
order  therefor  will  be  made.  Upon  the  execution  of 
the  amended  undertaking,  it  must  be  returned  to  this 
Court,  and  the  Court  will  proceed  in  the  action. 

Motion  granted  for  this  purpose  only,  and  other- 
wise denied,  without  costs  to  either  party. 


WHITE  V.  GOODSON  TYPE  CASTING  AND  SET- 
TING MACHINE  COMPANY. 

SuPRBMB   Court,    Special    Term,    Chambers,  New 

York  County,  May,  1895. 

§637. 

Atta4:hment^damage9  muat  be  definite  and  certain. 

An  attachment  will  not  be  granted  in  a  suit  against  a  foreign  cor. 
poration  where  the  amount  of  the  damages  claimed  is  indefinite 
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and  uncertain,  and  incapable  of  ascertainment  upon  the  face  of 
the  papers. 

(Decided  May,  1895.) 

Motion  to  vacate  an  attachment* 
Charles  M.  Ingraham,  for  plaintiff. 

Steele  &  Dicksotty  for  defendant. 

Bebkmak,  J. — This  motion  is  made  to  vacate  an 
attachment  granted  against  the  defendant  as  a  foreign 
corporation,  on  the  ground  that  the  damages  are  in- 
definite and  uncertain  and  incapable  of  ascertainment 
upon  the  face  of  the  papers.  The  plaintiffs  sue  to  re- 
cover commissions  on  the  sale  by  them  of  the  stock  of 
the  defendant.  There  was  no  agreement  as  to  the 
amount  of  their  compensation.  They  sue,  therefore, 
to  recover  the  reasonable  value  of  their  services,  and 
allege  that  the  customary  charge  or  commission  for 
such  services  is  twenty  per  cent,  upon  the  cash  value 
of  the  stock.  In  the  complaint  this  averment  is  made 
on  information  and  belief.  In  the  aflSdavit,  which  is 
made  by  one  of  the  plaintiffs,  the  averment  is  made 
on  his  belief  only.  Nowhere  do  the  papers  disclose 
the  sources  of  information  upon  which  any  such  belief 
is  predicated,  nor  is  there  any  affidavit,  on  the  part  of 
any  one  qualified  to  testify  to  the  fact,  that  such  a 
commission  is  either  customary  or  reasonable.  The 
percentage  seems  to  be  so  exorbitant  and  unreasona- 
ble as  to  furnish  the  Court  with  no  measure  of  value, 
from  which  it  may  be  reasonably  inferred  that,  if  the 
plaintiffs  should  establish  their  right  to  recover,  the 
jury  would  award  them  the  amount  they  claim,  or 
anything  in  any  way  approaching  it.  The  case,  there- 
fore, is  one  which,  in  my  opinion,  comes  within  the 
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deciBions  denying  the  right  of  a  party  to  an  attach- 
menty  in  cases  where,  upon  the  papers,  the  amount  of 
the  damages  is  largely  conjectural.  For  this  reason 
the  attachment  should  be  vacated.  I  do  not  think, 
either,  that  when  the  defendant  moved  for  an  increase 
of  security  on  the  part  of  the  plaintiffs,  it  exhausted 
its  right  to  make  any  further  motion  under  section  682 
of  the  Code. 

Order  signed. 


In  re  MURPHY'S  WILL. 


Supreme  Court,  General  Term,  Fifth  Department^ 

April,  1895. 

§  836. 

TeMtimony  ofphyncian — toaiver^by  whom  made. 

Under  section  636  of  the  Code  of  Civil  Procedure,  as  amended  in 
1898,  providing  that  a  physician's  testimony  as  to  the  mental  or 
physical  condition  of  his  deceased  patient,  based  on  information 
gained  in  his  professional  capacity,  may  be  admitted,  when  the 
validity  of  the  last  will  and  testament  of  the  deceased  is  in 
question,  and  the  provisions  of  section  834  have  been  expressly 
waived  by  the  executor,  husband,  widow,  heir-at-law,  next  of 
kin,  or  any  other  party  in  in^^rest ;  it  is  not  necessary  that  all 
persons  coming  within  the  relations  there  mentioned  should 
unite  to  create  the  waiver,  but  any  one  of  the  persons  so  named 
may  do  so. 

(Decided  AprU,  1895.) 

Appeal  from  Surrogate's  Court,  Niagara  Countj. 

Proceeding  for  the  probate  of  the  will  of  John 
Murphy,  deceased. 

The  will  was  admitted  to  probate,  and  nineteen  of 
the  heirs  and  next  of  kin  of  testator  appeal. 

P.  F.  King  &  Charles  Hickey,  for  appellants. 
E,  J.  Taylor  &  John  E.  Pound,  for  respondents. 
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Bradley,  J.— On  December  20,  1892,  the  decedent 
was  a  resident  of  the  City  of  Lockport,  N,  Y.  He  had 
reached  the  age  of  87  years.  He  had  become  feeble, 
and  was  confined  to  his  bed.  His  property — ^mostly 
personal — amounted  to  about  $25,000.  He  had  been 
twice  married,  and  was  a  widower ;  had  no  children 
living.  He  was  survived  by  grandchildren,  a  sister, 
and  nephews  and  nieces.  On  the  morning  of  that  day 
his  attendants,  thinking  he  was  in  a  dying  condition, 
sent  for  the  priest,  who  came ;  and,  after  an  interview 
with  Murphy,  he  went  out,  and  shortly  after  returned 
with  a  lawyer.  The  will  was  then  drawn,  persons 
were  called  to  subscribe  it  as  witnesses,  and  the  will 
was  executed.  By  it  he  gave  to  St.  Patrick's  Roman 
Catholic  Church,  of  Lockport,  $1,000 ;  to  his  nephew, 
William  Murphy,  $1,000 ;  to  his  nephews  and  nieces 
James  Horton,  John  Horton,  Samuel  Horton,  Nicholas 
Horton,  Sarah  Horton,  and  Ellen  Horton,  $500  each  ; 
to  his  nephew  James  Keely,  a  house  and  lot ;  to  Luke 
MuUett,  about  $2,500,  by  abatement  of  that  amount  of 
his  bond  and  mortgage  held  by  the  decedent ;  and  to 
the  Eight  Reverend  Stephen  V.  Ryan,  of  Buffalo, 
N.  Y.,  all  the  rest,  residue,  and  remainder  of  his 
estate.  And  he  appointed  Rev.  Patrick  J.  Cannon, 
the  priest  before  mentioned,  and  Michael  Mullett,  as 
executors  of  the  will.  It  is  urged  on  the  part  of  the 
contestants :  (1)  That  Murphy  was  incompetent  to 
make  a  will ;  and  (2)  that  it  was  the  product  of  undue 
influence. 

He  had  formerly  been  an  active,  vigorous  man. 
But  for  about  twelve  years  before  his  death  he  had  been 
more  slovenly  in  his  personal  habits,  and  somewhat 
secluded.  He  had  a  severe  sickness  about  one  year 
before  his  death,  and  afterwards,  about  three  weeks 
before  his  death,  he  was,  by  illness,  confined  to  hib 
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bed,  and  so  continued  until  his  death,  December  *^8, 
1892.  There  was  much  evidence  given  on  the  part  of 
the  contestants  relating  to  his  appearance,  conduct, 
and  habits  during  the  last  year  of  his  life,  and  to  his 
appearance  during  his  last  illness,  tending  to  prove 
his  indifiference  to  matters  to  which  his  attention  was 
called,  and  a  failure  to  recognize  his  intimate  friends 
and  acquaintances,  and  other  circumstances  bearing 
upon  his  apparent  mental  condition,  from  which  the 
inference  was  permitted  that  at  the  time  the  will  was 
made  he  was  not  capable  of  comprehending  the  con- 
dition of  his  property,  and  his  relations  to  those  who 
might  become  the  objects  of  his  bounty,  and  the  scope 
and  bearing  of  the  provisions  of  his  will.  His  con- 
dition had  become  alarming  to  his  attendants  when 
the  priest  was  sent  for.  This  was  done  without  his 
knowledge.  The  priest  came,  and  after  remaining 
alone  with  Murphy  for  some  time,  departed,  and  soon 
after  returned  with  a  lawyer,  by  whom  the  will  was 
drawn  in  the  presence  only  of  the  priest  and  the  de- 
cedent. Then  the  subscribing  witnesses  were  called 
in,  and  the  will  was,  in  due  form  executed.  In  view 
of  these  facts,  and  of  the  provisions  of  the  will,  it  is 
urged,  in  addition  to  the  charge  of  mental  incom- 
petency of  Murphy,  that  it  was  the  result  of  undue  in- 
fluence upon  him. 

The  evidence  of  what  took  place  relating  to  the  will 
before  and  at  the  time  it  was  drawn  is  in  the  evidence 
of  the  priest  only,  and  is  to  the  effect  that  Murphy  re- 
quested him  to  draw  his  will.  He  declined,  saying  he 
would  get  a  lawyer.  He  did  so,  and  when  he  returned 
with  the  lawyer  the  priest  suggested  to  Murphy  that 
it  would  be  proper  for  him  to  leave  something  to  the 
church,  and  the  latter  concluded  to  give  $1,000  to  it. 
Thereupon,  inquiring  to  whom  he  wished  to  leave 
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other  portions  of  his  property,  he  proceeded  to  give 
the  names  of  those  to  whom  specific  legacies  were 
given.  Then,  being  asked  what  he  wanted  to  do  with, 
the  rest  of  his  estate,  he  said  to  the  priest,  '^  Take  it, 
and  do  what  you  like  with  it "  ;  that  **  he  did  not  know 
what  he  would  do  with  it."  The  priest  said  that  would 
not  do,  he  did  not  want  it,  and  finally  suggested  that 
he  could  leave  it  to  the  bishop,  to  which  he  consented, 
and  the  residuary  clause  to  that  effect  was  added. 
The  evidence  of  the  priest  is  to  the  effect  that  the  pro- 
visions of  the  will  were  the  result  of  voluntary  action 
and  direction  of  Murphy  ;  that  he  expressed  a  desire 
to  give  the  residue  of  his  estate  to  some  charitable 
purpose,  and  on  the  suggestion  of  the  priest,  who  ad- 
vised him  that  it  was  probably  too  late  for  that,  in 
view  of  the  short  time  he  might  live,  he  made  the 
bishop,  with  whom  he  had  no  personal  acquaintance, 
the  residuary  legatee.  His  securities  and  money, 
which  constituted  the  most  of  his  estate,  were,  by  his 
direction,  handed  over  to  and  taken  by  the  priest,  into 
his  possession,  shortly  after  the  will  was  executed ; 
and  there  is  some  evidence  of  Murphy's  subsequent 
declaration  in  recognition  of  the  will,  and  tending  to 
indicate  his  understanding  of  its  provisions.  The  fact 
that  none  of  his  four  grandchildren  had  any  consider-, 
ation  by  his  will  may  not  be  so  remarkable  as  it  would 
seem  if  his  relations  with  them  had  been  intimate. 
They  were  the  children  of  the  issue  of  his  first  mar- 
riage in  Canada.  He  there  separated  from  his  wife, 
and  came  into  this  State,  and  never  after  cohabited 
with  her ;  nor,  so  far  as  appears,  did  he  have  any 
communication  with  her,  or  with  the  children  or 
grandchildren.  He,  for  some  time  prior  to  his  last 
sickness,  had  been  very  penurious  in  his  habits ;  so 
much  so,  that  he  had  denied  to  himself  the  comforta 
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of  life,  although  he  had  money,  and  available  pro- 
ductive securities.  At  the  time  he  made  the  will,  he 
evidently  was  very  sick.  He  previously,  and  on  that 
day,  suffered  much  pain.  And  it  may  be  that  he  had 
then  become  satisfied  or  apprehensive  that  his  con* 
tinned  life  would  be  brief.  This  may  account  some- 
what for  his  willingness  or  desire  that  his  assets  bo 
taken  by  the  priest  into  his  possession.  It  does  not 
appear  that  he  had  ever  before  made  any  will,  or  ex- 
pressed any  desire,  about  the  ultimate  disposition  or 
distribution  of  his  property.  And  it  may  be  that,  but 
for  the  suggestion  then  made  to  him  upon  the  subject, 
no  will  would  have  been  executed.  It  is  also  urged  as 
improbable  that  Murphy  intelligently  placed  in  the 
priest  the  confidence  indicated  by  the  will,  and  by 
handing  the  property  over  to  him,  because,  as  there  is 
evidence  tending  to  prove  Murphy  had  not,  for  some 
years,  manifested  any  interest  in  the  church,  and  had 
spoken  in  terms  harshly  and  derogatory  of  him.  The 
significance  of  his  remarks  referred  to  is  dependent 
upon  the  circumstances  under  which  they  were  made, 
and  which  do  not  very  clearly  appear.  Upon  the  evi- 
dence,  as  a  whole,  the  question  was  one  of  fact, 
whether  the  will,  as  made,  voluntarily  expressed  the 
intelligent  purpose  of  the  deceased . 

On  the  part  of  the  contestants,  Thomas  B.  Cosford, 
a  practicing  physician  and  surgeon,  of  some  years' 
experience,  was  called  as  a  witness,  and  testified  that 
he  professionally  attended  Murphy  from  the  8th  day 
of  December,  1892,  until  his  death.  Thereupon  the 
heirs  and  next  of  kin  of  the  decedent  waived  the  pro- 
visions of  section  834  of  the  Code  of  Civil  Procedure, 
so  far  as  they  were  applicable  to  the  witness,  and 
offered  to  prove  by  him  that  from  the  time  he  com- 
menced attending  him,  on  December  8, 1892,  to  the 
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time  of  his  death,  on  the  28th  of  that  month,  he  was 
continuously  delirious,  and  of  unsound  mind,  and  in- 
competent to  make  a  will.  The  evidence  so  offered 
was  excluded  upon  the  objection  of  the  proponents, 
who  were  the  persons  named  as  executors  in  the  will, 
and  exception  was  taken  Prior  to  the  amendment  of 
1893  of  section  836  of  the  Code,  the  objection  would 
have  been  well  taken.  Renihan  v.  Dennin,  103  N,  Y. 
573,  9  iV.  E.  320 ;  In  re  Coleman's  will.  111  N.  Y.  220, 
1^  N.  E,7l.  The  amendment  took  effect  fifteen  days 
before  the  evidence  was  offered,  and,  as  amended, 
the  section  contains  the  following  provisions  : 

"  But  a  physician  or  surgeon  may,  upon  a  trial  or 
examination,  disclose  any  information  as  to  the  mental 
or  physical  condition  of  the  patient  who  is  deceased, 
which  he  acquired  in  attending  such  patient  pro- 
fessionally, except  confidential  communications  and 
such  facts  as  would  tend  to  degrade  the  memory  of 
the  patient,  when  the  provisions  of  section  83^  have 
been  expressly  waived  on  such  trial  or  examination 
by  the  personal  representatives  of  the  deceased  patient, 
or  if  the  validity  of  the  last  will  and  testament  of 
such  deceased  patient  is  in  question  by  the  executor 
or  executors  named  in  said  will  or  the  surviving  hus- 
band, widow  or  any  heir-at-law  or  any  of  the  next  of 
kin  of  such  deceased  or  any  other  party  in  interest." 
—Code  Civ.  Pro.  §  836. 

The  amendment  of  1893  had  relation  only  to  such 
waiver  when  the  validity  of  the  last  will  and  testa- 
ment of  a  decedent  is  in  question.  Before  then,  in  such 
case,  the  right  of  waiver  was  solely  with  the  executors 
named  in  the  will.  It  is  now  urged  on  the  part  of  the 
proponents  that  it  was  the  legislative  intent  that  all 
persons  coming  within  the  relations  there  mentioned 
should  unite  to  create  the  waiver,  and  therefore  the 


VOL.   XXIV.  419 


In  re  Murphy's  Will. 


word  '*  or  "should  be  treated  as  "and,"  for  the  pur- 
poses of  the  interpretation  of  the  amendmeot.  It 
cannot  reasonably  be  so  construed.  The  purpose  of 
the  amendment  evidently  was  to  open  more  widely 
the  door  to  the  introduction  of  the  evidence  of  medi- 
cal attendants  of  a  deceased  patient,  when  the  valid- 
ity of  his  will  should  be  in  question.  The  right  of 
waiver  was  therefore  extended  to  others  having  the 
relations  mentioned  to  the  deceased,  and  to  those 
having  the  legal  relation  of  parties  in  interest,  and 
who  are  properly  in  the  action  or  proceeding  m  which 
the  question  arises  before  the  Court.  There  is  no 
question  of  public  policy,  recognized  at  common  law. 
involved.  The  restriction,  so  far  as  t  exists,  in  such 
case,  is  statutory  only.  I  Oreenl  Ev.  §248.  Rex  v. 
Gibbons,  1  Car.  &  P.  97.  It  follows  that  the  exclusion 
of  the  evidence  of  the  doctor  thus  offered  was  error. 
And,  as  the  contestants  may  have  been  prejudiced  by 
its  exclusion  the  decree  of  the  Surrogate's  Court  must 
be  reversed,  and  a  new  trial  granted,  with  costs  of  this 
appeal  payable  out  of  the  estate,  to  abide  the  event. 
And,  as  the  evidence  presents  questions  of  fact,  such 
new  trial  should  be  had  at  the  Circuit  Court  of  Niagara 
County  of  the  questions:  (1)  Did  the  decedent  John 
Murphy  at  the  time  of  the  execution  of  the  will,  on  the 
20th  day  of  December,  1892,  have  testamentary  ca- 
pacity ?  (2)  Was  the  instrument  purporting  to  be  the 
last  will  and  testament  of  the  decedent  voluntarily 
made  by  him  ?  (3)  Was  the  execution  by  the  said 
decedent  of  the  instrument  purporting  to  be  his  last 
will  and  testament  of  date  December  20, 1892,  procured 
by  fraud,  circumvention,  or  undue  influence  practiced 
upon  him  ? 
All  concur. 
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THERESE    MAURHOFFER   v.   JACOB  A.  MITT- 

NACHT. 

Supreme  Coxtrt,  Special  Term,  New  York  County, 

May,  1895. 

§379. 
IHghtM  of  mortgagee  in  po9e89ion  of  mortgaged  premises. 

A  person  receiving  an  assignment  of  a  mortgage  and  then  entering 
into  possession  of  the  mortgaged  premises,  cannot  be  said  to 
have  entered  into  such  possession  adversely  to  the  mortgagor, 
unless  he  at  the  same  time  qualifies  his  taking  possession  by 
some  visible  and  notorious  act  in  hostility  to  the  title  of  the 
mortgagor  showing  that  such  possession  is  adverse  to  the 
mortgagor,  and  not  as  mortagee. 

Such  an  assignment  is  decisive  that  the  mortgage  is  redeemable  at 
its  date  and  although  the  mortgagor  was  not  a  party  to  the 
assignment,  he  can  avail  himself  of  the  evidenoe  which  they 
afford  of  the  nature  of  the  mortgagee's  interest  and  claim. 

Prior  to  the  enactment  of  section  870  of  the  Code  of  Civil  Procedure, 
it  seems  to  have  been  held  in  this  State  that  the  Statute  of 
Limitations  would  never  run  against  an  action  to  redeem  while 
a  mortgagee  held  possession  of  the  premises  avowedly  as  mort- 
gagee, but  would  commence  to  run  when  the  mortagee  entered 
into  possession  claiming  the  entire  fee  ;  and  that  the  mortgagor 
must  commence  his  action  to  redeem  within  ten  years  from  the 
time  that  the  mortgagee  entered  into  possession  claiming  the 
entire  fee  under  a  deed  which  purported  to  convey  the  fee  ta 
him. 

(Deeided  May,  1896.) 

Action  to  redeem  from  mortgage. 
The  facts  are  stated  in  the  opinion. 

A.  H.  Alker,  for  plaintiff. 

jff.  Jf.  Oescheidty  and  H.  A.  Frost,  for  defendant. 
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Inoraham,  J. — The  action  is  commenced  by  plain- 
tiff, claiming  to  be  the  owner  of  a  lot  of  land,  against 
the  defendant,  alleged  to  be  a  mortgagee  in  possession 
to  redeem  from  the  mortgage.  The  mortgage  was 
executed  on  February  14th,  1867,  and  the  property  was 
conveyed  by  the  mortgagor  to  this  plaintiff  by  a  deed 
dated  April  9th,  1868,  subject  to  the  mortgage.  The 
mortgage  having  been  assigned  to  Catherine  McCown 
and  Bridget  McCown  on  April  7th,  1870,  an  action  to 
foreclose  the  mortgage  was  commenced ;  and  on  May 
21st,  1870,  the  McCowns  assigned  the  mortgage  to 
George  M.  Mittnacht,  and  the  foreclosure  action  was 
abandoned.  Immediately  thereafter,  it  would  appear, 
Mittnacht  entered  into  possession  of  the  mortgaged 
premises  and  remained  in  such  possession  until  1874, 
when  he  assigned  the  mortgage  to  this  defendant  by 
an  assignment  dated  June  16,  1874,  which  was  duly 
recorded ;  and  under  that  assignment  the  defendant 
continued  in  possession  of  the  mortgaged  premises 
down  to  the  commencement  of  this  action. 

The  sole  question  to  be  determined  is  whether  this 
right  to  redeem  is  barred  by  the  Statute  of  Limitations. 
In  England  the  rule  seems  to  have  been  that  the  action 
is  too  late  unless  brought  within  twenty  years  after 
the  mortgagee  entered  into  possession,  unless  some 
act  of  his  is  shown  which  treated  the  mortgage  as  a 
mortgage  (see  Healy  v.  Hodle,  1  Vesey  &  BeamSy  538 ; 
Qrubb  V.  Woodhouse,  Freman,  187).  In  this  State  I 
cannot  find  that  this  precise  question  has  been  passed 
upon. 

The  ex€u;t  relation  of  a  mortgagee  in  possession  to 
the  title  of  the  mortgaged  premises  has,  however,  been 
much  discussed,  and  many  able  Judges  have  differed. 
It  seems  to  have  been  finally  settled,  however,  that  a 
mortgagee  in  possession  is  not  the  owner  of  the  legal 
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title  to  the  land  covered  by  the  mortgage.  In  Trim  v. 
Marsh  (54  N.  F.  599)  it  was  held  that  the  interest  of  a 
mortgagor  in  mortgaged  premises  in  possession  of  a 
mortgagee  was  real  estate  that  could  be  levied  upon 
and  sold  under  an  execution,  and  that  upon  a  convey- 
ance by  the  Sheriff  under  such  a  sale  to  the  mortgagee 
of  the  right,  title  and  interest  of  the  mortgagor  in  and 
to  the  mortgaged  property,  the  legal  and  equitable 
title  to  the  property  becomes  vested  in  the  mortgagee. 
And  Earl,  C,  thus  described  the  relation  of  the 
mortgagee  to  the  property : 

'  Before  taking  possession  the  mortgagee  had  a 
mere  lien  upon  the  real  estate  pledged  for  the  security 
of  his  debt.  After  possession  he  has  in  his  possession 
the  property  pledged  as  his  security,  the  title  remain- 
ing as  it  was  before.  The  mortgagor's  title  is  still  a 
a  legal  one,  with  all  the  incidents  of  a  legal  title,  sub- 
ject to  the  pledge,  and  the  mortgagee's  interest  is  still 
a  mere  debt  secured  by  the  pledge.  If  the  mortgagee 
should  die  in  possession,  the  debt  would  still  go  to  his 
personal  representatives  to  be  administered  as  per- 
sonal estate,  and  the  mortgagor's  title  would  go  to  his 
heirs.  Payment,  or  even  tender,  would  destroy  the 
mortgagee's  right  to  retain  possession  and  would  en- 
able the  mortgagor  to  maintain  ejectment  to  recover 
possession.  The  mortgagee  in  such  case,  so  far  from 
having  any  title,  holds  the  land  as  the  land  of  the  mort- 
gagor and  is  liable  to  account  to  him  for  the  rents  and 
profits."  Commissioner  Reynolds  also  delivered  an 
opinion  concurring  with  Commissioner  Earl,  and  this 
decision  was  in  the  face  of  a  strong  dissenting  opinion 
from  Commissioner  Gray. 

The  defendant,  therefore,  has  not  a  legal  title  to 
the  property  ;  that  is  still  vested  in  the  plaintiff.  A 
mortgagee  in  possession,  however,  is  entitled  to  main- 
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tain  possession  of  the  mortgaged  premises  as  .against 
the  mortgagor,  and  the  aid  of  equity  is  necessary  for 
the  plaintiff  to  remove  the  lien  of  the  mortgage  before 
she  can  recover  possession.  As  was  intimated  in 
Trim  v.  Marsh  {supra),  the  mortgagor  has  the  right  to 
pay  the  amount  due  upon  the  mortgage  when  that  is 
known  or  can  be  ascertained  without  any  aid  of  a 
Court  of  equity,  or  the  mortgagor  can  come  into  a 
Court  of  equity  and  ask  that  the  amount  due  on  the 
mortgage  be  ascertained,  and  when  paid  he  be  ad- 
judged to  be  entitled  to  the  mortgaged  premises.  The 
question  as  to  when  the  statute  commenced  to  run 
when  the  mortgagee  entered  into  possession  claiming 
to  own  the  fee  has  also  been  settled. 

The  case  of  Miner  v.  Beekman  (50  N,  F.  337)  was 
an  action  to  redeem  where  there  had  been  an  attempted 
foreclosure  of  the  mortgaged  premises,  which  was 
without  jurisdiction  as  against  the  owner  of  the  fee, 
but  where  there  had  been  a  sale  in  the  action  and  the 
purchaser  had  entered  into  possession  of  the  premises 
under  the  deed,  claiming  title  to  the  property.  It  was 
held  in  that  case  that  such  purchaser  held  adversely 
to  the  mortgagor ;  that  the  cause  of  action  accrued 
when  such  purchaser  went  into  possession  under  the 
deed,  and  that  under  the  Code  of  Procedure  then  in 
force,  a  right  of  action  to  redeem  was  barred  after  ten 
years  from  the  entry  of  the  mortgagee  into  possession 
under  the  deed.  A  distinction  is  there  taken  between 
a  case  where  a  mortgagee  enters  into  possession  under 
an  independent  conveyance,  which  upon  its  face  con- 
veyes  the  entire  title  to  the  property,  and  where  a 
mortgagee  enters  into  possession  avowedly  as  mort- 
gagee, making  no  claim  except  that  of  a  mortgagee  in 
po88essi9n.  And  Grover,  J.,  in  delivering  the  opinion 
of  the  Court  in  that  case,  in  which  all  the  Judges  con- 
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curred,  said  :  **  The  statute,  I  think,  would  not  com- 
mence running  had  the  defendants  or  their  grantor 
entered  and  continued  in  possession  avowedly  as 
mortgagees,  and  would  not  run  while  they  so  held, 
for  the  reason  that  it  is  a  continuing  right  of  the  owner 
to  pay  off  and  discharge  a  mortgage,  and  by  so  doing 
regain  possession  of  the  land.  But  so  far  as  appears 
in  this  case,  neither  the  defendants  nor  their  grantor 
so  entered  and  held  the  possession,  but  on  the  contrary 
claimed  the  entire  fee,  under  deeds  in  fee,  commenc- 
ing with  the  deeds  of  a  Master  in  Chancery  given 
upon  a  sale  made  in  an  action  for  the  foreclosure  of 
the  mortgage  in  question  to  the  purchaser. " 

And  in  the  case  of  Hubbell  v.  Sibley  (50  N.  Y.  470) 
the  same  principle  was  restated  and  the  same  dis- 
tinction taken  between  a  case  in  which  a  mortgagee 
enters  into  possession  of  property  as  mortgagee  and 
where  he  enters  into  possession  under  a  conveyance 
purporting  to  convey  to  him  the  absolute  title  to  the 
premises. 

Thus  prior  to  the  enactment  of  section  379  of  the 
Code  of  Civil  Procedure  hereafter  referred  to,  it  seems 
to  have  been  held  in  this  State  that  the  Statute  of  • 
Limitations  would  never  run  against  an  action  to  re- 
deem while  a  mortgagee  held  possession  of  the 
premises  avowedly  as  mortgagee,  but  would  commence 
to  run  when  the  mortgagee  entered  into  possession, 
claiming  the  entire  fee  ;  and  that  the  mortgagor  must 
commence  his  action  to  redeem  within  ten  years  from 
the  time  that  the  mortgagee  entered  into  possession 
claiming  the  entire  fee  under  a  deed  which  purported 
to  convey  the  fee  to  him.  That  being  the  law  section 
379  of  the  Code  of  Civil  Procedure  went  into  effect. 

Sec.  379.  "An  action  to  redeem  real  property 
from  a  mortgage,  with  or  without  an  account  of  rents 
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and  profits,  may  be  maintained  by  the  mortgagor,  or 
those  claiming  under  him,  against  the  mortgagee  in 
possession,  or  those  claiming  under  him,  unless  he  or 
they  have  continuously  maintained  an  adverse  pos- 
session of  the  mortgaged  premises  for  twenty  years 
after  the  breach  of  a  condition  of  the  mortgage,  or  the 
nonfulfillment  of  a  covenant  therein  contained."  The 
language  is  general,  and  is  only  limited  by  the  pro- 
vision of  the  section,  that  such  an  action  may  be 
maintained  unless  the  mortgagee  has  ^'.continuously 
maintained  an  adverse  possession  of  the  mortgaged 
premises  for  twenty  years  after  the  breach  of  a  con- 
dition of  the  mortgage." 

This  action  can  therefore  be  maintained,  unless  it 
is  shown  that  this  qualification  of  the  right  contained 
in  section  379  exists. 

George  M.  Mittnacht  received  an  assig^nment  of 
the  mortgage  on  May  21st,  1870,  and  under  that  as- 
signment he  went  into  possession.  No  deed  is  pro- 
duced or  proved  giving  to  him  any  other  interest  or 
title  in  the  property  except  as  mortgagee.  There  is 
evidence  of  some  conversation  between  him  and  the 
owner  of  the  property  prior  to  his  acquiring  the  mort- 
gage, but  I  do  not  think  that  anything  that  was  said 
qualifies  the  interest  or  title  of  the  mortgagee  in  the 
premises,  or  the  possession  which  he  thus  acquired. 
He  continued  in  such  possession  for  four  years,  when 
he  transferred  the  possession  to  the  defendant,  and 
-with  that  transfer  he  executed,  not  a  conveyance  of 
the  property,  not  a  deed  which  purported  to  convey 
the  fee  of  the  property,  but  simply  an  assignment  of 
the  mortgage;  and  under  that  assignment  of  the 
mortgage  to  the  defendant,  the  defendant  went  into 
possession  and  has  continued  in  such  possession. 
That  assignment  was  dated  and  recorded  in  1874,  and 
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less  than  twenty  years  prior  to  the  commencement  of 
this  action. 

It  seems  to  me  clear  that  a  person  receiving  an 
assignment  of  a  mortgage,  as  this  defendant  did  in 
1874,  and  then  entering  into  'possession  of  the  mort- 
gaged premises,  cannot  be  said  to  have  entered  into 
such  possession  adversely  to  the  mortgagor,  unless  he 
at  the  same  time  qualifies  his  taking  possession  by 
some  visible  and  notorious  act  in  hostility  to  the  title 
of  the  mortgagor  showing  that  such  possession  is  ad- 
verse, to  the  mortgagor,  and  not  as  mortgagee. 

In  Borst  v.  Boyd  (3  Sandf.  Ch.  548)  it  was  held 
that  such  an  assignment  was  decisive  that  the  mort- 
gage was  redeemable  at  its  date,  and  that  although 
the  mortgagor  was  not  a  party  to  the  assignment 
he  could  avail  himself  of  the  evidence  which  they 
afforded  of  the  nature  of  the  mortgagee's  interest  and 
claim,  and  in  that  case  the  Assistant  Vice-chancellor 
said  :  ''A  mortgagee  may  work  a  disseizin,  but  I 
apprehend  within  the  period  requisite  for  bearing  re- 
demption that  can  only  be  done  by  some  direct,  open 
and  unequivocal  act  in  hostility  to  the  title  of  the 
mortgagor."  It  is  not  necessary  in  this  action  to  de- 
termine upon  whom  the  burden  rests  of  showing  the 
relation  of  the  mortgagee  in  possession  to  the  property. 
Whether  twenty  years'  possession  makes  it  necessary 
for  the  mortgagor  to  show  some  act  of  the  mortgagee 
which  recognize  the  existence  of  the  mortgage,  or 
whether  the  possession  of  the  mortgagee  was  pre- 
sumed to  continue  as  mortgagee  until,  either  by  the 
existence  of  a  deed  or  by  some  act,  the  possession 
became  adverse  and  in  hostility  to  the  title  of  the 
mortgagor.  In  this  case,  taking  the  assignment  of 
the  mortgage  and  entering  into  possession  under  it 
within  twenty  years  of   the  commencement  of  the 
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action  was  a  distinct  recognizance  of  the  position  of 
the  defendant. 

It  seems  to  me,  therefore,  that  it  haa  been  shown 
that  neither  the  defendant  nor  his  predecessors  have 
continuously  maintained  an  adverse  possession  of  the 
mortgaged  premises  for  twenty  years  before  the 
commencement  of  this  action,  and  the  plaintiff  is 
therefore  entitled  to  judgment. 


WARRING  V.  KEELER. 
County  Court  op  Chemung  County,  February,  1895. 

§  3156. 
Service  of  eummona  by  party,  in  justice* a  court. 

Under  section  3156  of  the  Code  of  Civil  Procedure,  whereby  any 
proper  person  of  full  age  not  a  party  to  the  action  may  serve  a 
Bummons  in  a  justice's  court,  if  empowered  to  do  so  by  the 
justice,  service  of  summons  by  the  plaintiff,  although  deputised 
by  the  justice  is  void. 

The  defendant  need  not  appear  before  the  justice,  and  there  present 
his  objections  to  his  jurisdiction,  but  may  raise  the  question  on 
appeal  from  the  judgment. 

{Decided  February,  1895.) 

Appeal  by  defendant  from  judgment  of  justice's 
court  in  favor  of  plaintiff. 

L,  E.  MosheVj  for  defendant,  appellant. 
G,  L.  Smith,  for  plaintiff,  respondent. 

Taylor,  J. — The  plaintiff  and  respondent  on  the 
15th  day  of  August,  1894,  applied  to  L.  W.  Bailey,  a 
justice  of  the  peace  of  the  town  of  Veteran  in  this 
county,  for  a  summons  against  the  defendant.    The 
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justice  issued  said  summons,  and  made  it  returnable 
on  the  23d  day  of  August,  at  10  o'clock  in  the  forenoon. 
On  the  back  of  the  summons  he  put  the  following  in- 
dorsement :  '*  Eleazar  Warring  is  hereby  authorized 
to  serve  this  precept.  L.  W.  Bailey,  Justice."  On  tho 
1st  day  of  August  the  plaintiff  served  the  simimons 
and  made  the  usual  return.  The  plaintiff  was  not  a 
constable.  The  defendant  did  not  appear,  and  on  the 
return  day  the  justice  rendered  judgment  for  tho 
plaintiff  for  $39.45  damages,  and  $i  costs.  The  de- 
fendant has  appealed  from  said  judgment,  and  insists 
that  the  same  is  void  upon  the  ground  that  the  justice 
acquired  no  jurisdiction  to  render  the  same,  for  the 
reason  that  the  plaintiff  was  prohibited  from  serving 
the  summons  under  section  3156  of  the  Code  of  Civil 
Procedure.  The  section  relied  upon  by  the  defendant's 
counsel  authorizes  the  justice,  at  the  request  of  the 
party,  to  empower,  by  written  authority  endorsed 
upon  the  mandate,  any  proper  person  of  full  age,  not 
a  party  to  the  action,  to  serve  or  otherwise  execute  it. 
The  fact  that  the  plaintiff  served  this  summons  is  not 
disputed,  but  the  counsel  for  the  respondent  insists 
that  he  had  the  right  to  do  so,  having  been  authorized 
by  the  justice,  and  has  referred  us  to  the  cases  of 
Putnam  v.  Man,  3  Wend.  202,  and  Tuttle  v.  Hunt,  2 
Cow,  436.  We  do  not  think  either  of  the  cases  cited 
is  authority.  They  were  decided  before  the  adoption 
of  the  present  Code,  prohibiting  a  party  in  a  justice's 
court  from  serving  a  summons  in  his  own  behalf,  and 
we  are  of  the  opinion  that  the  statute  was  enacted  for 
the  purpose  of  abrogating  the  rule  established  by 
these  cases.  The  principle  decided  in  the  case  of 
Putnam  v.  Man  was  that  the  service  of  the  sunmions 
could  not  be  attacked  collaterally,  and  the  case,  so  far 
as  it  established  that  principle,  has  been  followed. 
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although  criticized  by  Parker,  J.,  in  Fitch  v.  Devlin, 
15  Barb.  47 ;  but  we  have  not  been  cited  to  a  case  since 
the  adoption  of  the  present  Code,  nor  have  we  been 
able  to  find  one,  where  the  courts  have  held  that  the 
party  to  an  action  in  a  justice's  court  could  serve  his 
own  summons,  and  we  do  not  think  we  would  be 
justified  in  declaring  that  the  language  of  the  section 
above  referred  to  was  not  intended  to  prohibit  what  it 
expressly  declares  shall  not  be  done.  We  are  therefore 
of  the  opinion  that  the  justice  had  no  authority  to 
deputize  the  plaintiff  to  serve  this  summons,  and 
acquired  no  jurisdiction  to  render  this  judgment.  The 
learned  counsel  for  the  respondent  insisted  upon  the 
argument  of  this  case  that  it  was  the  duty  of  the  de- 
fendant to  appear  before  the  justice,  and  there  present 
his  objections  to  his  jurisdiction,  and  he  having  failed 
to  do  so,  he  was  estopped  from  raising  the  question  in 
this  court,  and  to  support  this  contention  he  cites 
cases  where  it  has  been  held  that  if  the  defendant 
had  appeared  and  objected  the  objection  would  have 
been  good.  We,  of  course,  are  not  called  upon  to 
pass  upon  that  question  in  this  case.  We  have  no 
inclination  to  dispute  the  proposition.  The  counsel 
for  the  respondent  also  insists  that  this  case  is 
controlled  by  the  case  of  Lindsay  v.  Tansley  {Sup.\ 
18  N.  Y.  Supp.  317.  We  do  not  think  that  this 
case  is  analogous  or  controlling.  In  that  case  the 
summons  was  properly  served,  and  the  mistake  was 
apparent  upon  its  face,  and  as  the  court  says  :  ''The 
defect  was  a  mere  verbal  defect,  and  might  have 
been  obviated  at  the  trial  or  shown  to  have  been  a 
mistake  in  fact."  And  the  court  holds  that  the  mistake 
as  to  the  return  day  was  an  irregularity,  and  it  was 
the  duty  of  the  defendant  to  appear  before  the  justice, 
and  there  present  his  objection,  and,  having  failed  to 
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do  BO,  he  could  not  raise  it  on  appeal;  but  it  will  not  be 
contended  that  if  the  defendant  had  appeared  in  this 
case  there  could  have  been  any  correction  or  proceed- 
ing taken  which  would  have  made  the  service  of  this 
process  valid  or  legal,  or  which  could  have  given  the 
justice  jurisdiction  of  the  person  of  the  defendant, 
unless  he  waived  his  legal  rights.  Nothing  could  have 
been  done  but  a  dismissal  of  the  cas^,  and  it  was  the 
duty  of  the  justice,  under  the  plain  and  expressed 
provision  of  this  statute,  to  have  done  so.  He  had  in 
direct  violation  of  the  law  authorized  an  improper 
person  to  serve  this  process,  and  the  only  thing  left 
for  him  to  do  to  correct  his  error  was  to  dismiss  the 
case,  and  issue  a  new  process  and  have  it  served  as 
the  law  directs.  It  seems  to  us  that  if  we  should  hold 
that  the  service  of  this  process  was  valid  we  would 
not  only  override  the  express  provisions  of  the  statute, 
but  would  be  establishing  a  precedent  which  might 
open  the  door  for  these  inferior  courts  to  disregard  all 
of  the  rules  adopted  by  the  legislature  for  their  guid- 
ance and  the  protection  of  their  suitors.  If  the  clear 
mandate  of  the  law  that  a  party  to  the  action  cannot 
serve  his  own  summons,  can  be  disregarded,  then  the 
provisions  as  to  service  by  an  infant  and  personal  ser- 
vice and  the  sworn  return  of  a  constable  to  the  service, 
or  that  the  justice  did  not  wait  one  hour  before  pro- 
ceeding with  the  trial,  may  all  be  urged  as  mere 
irregularities,  of  which  the  defendant  cannot  take  ad- 
vantage on  appeal,  unless  he  appears  and  raises  the 
question  before  the  justice.  There  is  abundant  au- 
thority that  the  service  and  the  return  of  the  constable 
and  that  the  justice  must  wait  one  hour,  or  that  the 
defendant  was  not  a  resident  of  the  county  or  of  the 
town  or  of  an  adjoining  town,  must  be  made  and 
fihown  to  have  been  done  pursuant  to  the  provisions 


VOL.  XXIV.  431 


Warring  v,  Keeler. 


of  the  statute,  and,  if  they  are  not,  the  justice  acquires 
no  jurisdiction.  Fitch  v.  Devlin,  15  Barb.  47 ;  Wheeler 
t;.  Lampman,  14  Johns.  481 ;  Manning  v.  Johnson,  7 
Barb,  457;  Sherwood  v.  Railroad  Co.,  15  Barb.  650; 
Sperry  v.  Reynolds,  65  N.  Y.  179 ;  Jackson  v.  Sher- 
wood, 60  Barb.  356 ;  Brown  v.  Cady,  19  Wend.  477. 
In  the  case  of  Larocque  v.  Harvey,  57  Hun^  366,  10 
N.  Yl  Supp.  576,  the  Court  says  that  "  the  fact  that 
the  defendant  did  not  appear  in  response  to  a  sum- 
mons which  the  justice  had  no  jurisdiction  to  issue, 
was  no  waiver  of  his  right  to  his  subsequent  objection 
to  the  entry  of  an  unauthorized  judgment."  When 
we  consider  the  fact  that  justices'  courts  derive  all  of 
their  powers  from  the  statutes  creating  them,  we  can- 
not bring  ourselves  to  the  conclusion  that  so.  flagrant 
a  violation  of  the  law  regulating  their  procedure  as 
this  case  presents  should  be  permitted.  Under  the 
circumstances  of  this  case,  we  have  arrived  at  this 
determination  with  considerable  regret,  but  we  must 
apply  the  law  according  to  our  best  judgment  and  un- 
derstanding, irrespective  of  its  hardships  to  individ- 
uals. The  judgment  must  be  reversed. 
Judgment  reversed. 
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HERBERT    L.    HARDING,  et  al.   v.    JOHN   M. 

ELLIOTT,  et  al. 

Supreme  Court,  Special  Term,  New  York  County, 

May,  1895. 

§§  641,  649,  655. 
Trantfer  of  demand  to  forestall  attajchmeni. 

Where  an  attachment  against  property  has  been  vacated  and  subee- 
quentiy  a  second  one  granted,  and  between  the  vacating  of  the 
first  and  the  granting  of  the  second,  the  property  has  been  trans- 
ferred, such  transfer  confers  a  good  title  in  the  transferee,  free 
from  the  attachment. 

An  executed  transfer  of  property  passes  the  title,  even  if  made  with 
intent  to  hinder,  delay,  and  defraud  creditors  ;  and  the  trans> 
f eree  has  a  good  title  until  the  same  is  impeached  by  a  creditor 
in  an  action  brought  for  that  purpose. 

Before  there  can  be  a  levy  of  an  attachment  under  subdivision  3  of 
section  649  of  the  Code  of  Civil  Procedure  upon  property  which 
consists  of  a  demand,  there  must  be  a  demand  in  favor  of  the 
defendant  in  the  attachment  suit  against  a  person  who  is  served 
with  a  copy  of  the  warrant  of  attachment ;  and  if  before  such 
service  the  defendant  in  the  attachment  suit  has  transferred  the 
demand  existing  in  favor  of  a  person  in  this  State  to  another  by 
a  transfer  valid  between  the  parties,  there  can  be  no  levy  of  the 
attachment,  under  this  section  of  the  Code. 

It  seems  that  a  creditor's  bill  can  be  .maintained  by  the  sheriff  to  set 
aside  a  transfer  made  in  fraud  of  creditors,  but  to  maintain  such 
an  action  it  is  necessary  to  allege  and  prove  the  facts  necessary 
to  sustain  such  creditor's  action.  It  must  be  based  upon  a  judg- 
ment against  the  person  making  the  fraudulent  transfer ;  it  must 
appear  that  the  defendant  is  insolvent  or  that  the  transfer  was 
made  in  contemplation  of  insolvency. 

A  transfer  by  the  defendant  of  property  in  this  State  for  the  purpose 
of  compelling  a  creditor  not  a  resident  of  this  State  to  enforce 
his  claim  in  California,  is  not  within  the  statutes  preventing  an 
assignment  of  claims  with  the  intention  of  hindering,  delaying^ 
and  defrauding  creditars. 

{Decided  May,  1895.) 
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Action  to  recover  certain  specific  property,  which 
plaintiff  alleges  is  subject  to  the  lien  of  an  attachment 
served  in  a  previous  action. 

Kidder  and  MelcJier,  for  plaintiff. 
David  Murray,  for  defendant  Elliott. 
Oeorge  Q.  Collins^  for  defendant  Kountze. 

Ingraham,  J. — It  seems  to  me  that  the  plaintiff 
misconceives  the  scope  of  this  action.  The  action  is 
not  by  a  judgment  creditor  to  set  aside  a  transfer 
made  by  the  defendant  Severance  to  the  defendant 
Elliott  in  fraud  of  creditors.  The  plaintiff  has  no 
judgment  against  the  defendant  Annie  C.  Severance, 
nor  has  the  Court  any  jurisdiction  over  her,  as  she  has 
not  been  served  with  process  within  the  State.  The 
action  is  brought  under  section  655  of  the  Code,  and  is 
to  recover  certain  specified  property,  which  plaintiff 
alleges  is  subject  to  the  lien  of  the  attachment  served 
in  the  action  brought  by  Harding  against  Mrs.  Sever- 
ance. Mrs.  Severance  is  a  resident  of  California,  and 
the  action  in  which  the  attachment  was  issued  was 
commenced  by  the  plaintiff  against  her,  and  a  war- 
rant of  attachment  obtained  which  was  served  upon 
the  defendant  Kountze  Bros.  The  summons  in  that 
action  was  served  by  publication,  the  defendant  not 
appearing,  and  the  Court  in  that  action  could  grant 
no  personal  judgment  against  Mrs.  Severance,  its 
jurisdiction  being  limited  to  property  of  Mrs.  Sever- 
ance  in  this  State,  upon  which  a  lien  had  been  ob- 
tained under  the  attachment. 

The  sole  question  in  this  case  is  whether  or  not 
when  the  second  attachment  was  served  upon  Eountzu 
Bros.,  they  were  indebted  to  Mrs.  Severance  in  any 
sum.    If  they  were,  plaintiff  by  the  service  of  the 
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attachment  obtained  a  lien  upon  the  amount  due  Mrs. 
Severance.  If  they  were  not,  no  lien  was  obtained 
upon  anything,  and  the  consequence  follows  that  the 
judgment  obtained  in  that  action  was  without  force. 
The  plaintiff  obtained  the  first  attachment  against 
Mrs.  Severance  in  the  original  action,  which  attach- 
ment was  served  upon  Kountze  Bros.  I  assume  that 
at  that  time  Kountze  Bros,  had  property  in  their  hands 
belonging  to  Mrs.  Severance,  and  that  by  that  first 
attachment  a  lien  was  obtained  upon  the  debt  due 
from  Kountze  Bros,  to  Mrs.  Severance.  Subsequent 
to  the  granting  of  that  attachment  Mrs.  Severance 
attempted  to  transfer  the  fund  in  the  hands  of  Kountze 
Bros,  to  the  defendant  Elliott.  Both  Mrs.  Severance 
and  Elliott  resided  in  California ;  and  on  July  12th  a 
paper  was  executed  by  Mrs.  Severance  as  follows : 

"  To  Kountze  Bros.,  New  York. 

"  Transfer  to  J.  M.  Elliott  of  Loe  Angeles,  California,  fifteen 
thousand  ($15,000)  dollars,  being  the  amount  on  deposit  with  your 
bank  to  the  credit  of  Bank  of  America  of  Los  Angeles,  California, 
for  the  use  of  Mrs.  Annie  C.  Severance. 

'*The  undersigned,  Annie  C.  Severance,  hereby  assigns  and 
transfers  said  money  for  valuable  consideration  to  said  J.  M. 
Elliott." 

And  notice  of  this  instrument  was  sent  to  Kountze 
Bros,  in  New  York,  and  it  was  accepted  without  ob- 
jection by  them.  Subsequently,  and  on  the  same  day, 
Mrs.  Severance  executed  another  paper,  dated  at  Los 
Angeles,  California,  directed  to  Bank  of  America,  as 
follows  : 

**  Please  transfer  to  J.  M.  Elliott  the  sum  of  fifteen  thousand 
dollars  whenever  the  attachment  therein  shall  have  been  released, 
and  all  interest  therein  held  by  me  is  hereby  transferred  to  the  said 
J.  M.  Elliott." 

This  instrument  was  delivered  to  the  Bank  of 
America  and  held  by  it.  On  July  21st  an  order  was 
entered  vacating  the  first  attachment  obtained  by  the 
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plaintiff  under  which  the  interest  or  property  of  Mrs. 
Severance  in  the  hands  of  Kountze  Bros.,  or  any  in- 
debtedness of  Eountze  Bros,  to  her,  has  been  seized. 
Immediately  after  the  vacating  of  that  attachment, 
the  plaintiff  in  that  action  obtained  the  second  attach- 
ment, which,  on  the  same  day,  was  served  upon  the 
firm  of  Eountze  Bros.  In  the  mesmtime  the  instru- 
ment before  referred  to  had  been  executed  and  deliv- 
ered, and  it  is  claimed  now  that  at  the  time  the  second 
attachment  was  obtained  and  served,  Mrs.  Severance 
had  no  property  in  the  hands  of  Eountze  Bros.  ;  that 
Eountze  Bros,  were  not  her  debtors,  but  had  become 
the  debtors  of  Elliott,  and  that  plaintiff  obtained  no 
lien  upon  any  property  by  the  service  of  the  second 
attachment. 

I  do  not  consider  the  intent  with  which  this  trans- 
fer was  made  to  Elliott  as  at  all  material.  It  is  well 
settled  that  an  executed  transfer  of  property  passes 
the  title,  even  if  made  with  intent  to  hinder,  delay  and 
defraud  creditors  ;  and  the  transferee  has  a  good  title 
imtil  the  same  is  impeached  by  a  creditor  in  an  actioii 
brought  for  that  purpose  (see  Gibson  v.  Nat.  Park 
Bank,  98  N.  Y.  97).  Thus,  on  the  acceptance  of  the 
notice  to  Eountze  Bros,  of  the  assignment  from  Mrs. 
Severance  to  Elliott,  and  without  objection  by  them, 
Elliott  became  their  debtor,  and  it  is  clear  that  they 
were  authorized  under  that  transfer  to  pay  the  money 
to  Elliott  and  Mrs.  Severance  would  have  had  no  cause 
of  action  against  them.  That  transfer  was  subject  to 
the  lien  of  the  first  attachment  that  had  been  granted 
against  Mrs.  Severance ;  and  Eountze  Bros,  were  en- 
titled to  hold  that  money  to  protect  themselves  as 
against  that  attachment,  but  upon  that  attachment 
having  been  vacated,  the  right  to  the  possession  of  the 
money  became  vested  in  Elliott  as  between  himself 
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and  Mrs.  Severance  and  Kountze  Bros.,  and  Elliott 
could  have  maintained  an  action  against  Kountze  Bros, 
to  recover  it.  There  can  be  no  doubt  of  the  intention 
of  Mrs.  Severance  to  transfer  the  money  on  deposit 
with  Kountze  Bros,  to  Elliott  And  even  assuming 
that  that  transfer  was  voluntary  and  without  con- 
sideration, it  was  still  good  as  between  the  parties  and 
divested  Mrs.  Severance  of  any  title  to  the  money  so 
deposited. 

By  section  641  of  the  Code  the  warrant  directs  the 
Sheriff  to  attach  and  safely  keep  so  much  of  the 
property  within  his  county  which  the  defendant  has 
or  which  he  may  have  at  any  time  before  final  judg- 
ment in  the  action  as  will  satisfy  the  plaintiff's  de- 
mands. 

The  Code  then  provides  for  the  levying^of  the  at- 
tachment. And  by  subdivision  3  of  section  649  a  levy 
is  to  be  made  upon  personal  property  not  capable  of 
manual  delivery  by  leaving  a  certified  copy  of  the 
warrant,  and  a  notice  showing  the  property  with  the 
person  holding  the  same  ;  or  if  it  consists  of  a  demand, 
with  the  person  against  whom  it  exists.  Before  there 
can  be  a  levy  under  this  subdivision,  there  must  be  a 
demand  in  favor  of  the  defendant  in  the  attachment 
suit  against  a  person  who  is  served  with  a  copy  of  the 
warrant  of  attachment ;  and  if  before  such  service  the 
defendant  in  the  attachment  suit  has  transferred  the 
demand  existing  in  favor  of  a  person  in  this  State,  to 
another  by  a  transfer  valid  between  the. parties,  it 
seems  to  me  clear  that  there  can  be  no  levy  of  the  at- 
tachment under  this  section  of  the  Code.  *    Subdivision 

*  Wberea  demand  due  to  defendant  from  a  third  person  has  been 
attached  it  is  the  right  and  the  duty  of  the  Sheriff  to  forthwith  bring 
an  action  to  collect  it,  without  waiting  for  the  determination  of  the 
action  in  which  the  attachment  was  issued,  or  for  any  order  or 
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2  of  section  655  of  the  Code,  under  which  this  action  is 
brought,  provides  that  the  Sheriff  is  authorized,  in  aid 
of  such  attachnient,  to  maintain  an  action  against  the 
attachment  debtor,  or  any  other  person  or  persons,  to 
compel  the  discovery  of  any  thing  in  action  or  other 
property  belonging  to  the  attachment  debtor.  The 
section  also  provides  that  the  Sheriff  may  maintain 
any  other  action  against  the  attachment  debtor,  and 
any  other  person  or  persons,  which  may  now  be  main- 
tained by  a  judgment  creditor  in  a  court  of  equity 
either  before  the  return  of  execution  in  aid  thereof,  or 
after  the  return  of  an  execution  unsatisfied.  Under 
this  provision,  it  would  appear  as  if  a  creditor's  bill 
could  be  maintained  by  the  Sheriff  to  set  aside  a  trans- 
fer made  in  fraud  of  creditors,  but  to  maintain  such 
an  action  it  would  be  necessary  to  allege  and  prove 
the  facts  necessary  to  sustain  such  creditor's  action. 
It  must  be  based  upon  a  judgment  against  the  person 
making  the  fraudulent  transfer ;  it  must  appear  that 
the  defendant  is  insolvent,  or  that  the  transfer  was 
made  in  contemplation  of  insolvency.  In  this  case  the 
plaintiff  has  no  judgment  against  the  defendant  and 
the  undisputed  evidence  is  that  Mrs.  Severance  is 
worth  upwards  of  $250,000.  It  is  alleged  that  she 
transferred  this  claim  with  the  intention  of  defeating 
this  plaintiff's  right  to  levy  upon  this  fund  upon  obtain- 
ing a  new  attachment  in  this  State,  so  as  to  compel 
the  plaintiff  to  enforce  his  claim  in  the  State  of  Cali- 
fornia, where  defendant  resides ;  and  I  think  the  evi- 
dence would  fairly  justify  a  finding  that  that  was  the 
intent  with  which  this  transfer  was  made.    But  I 


directioii  from  the  court  or  judge.    Davidson  v.  Chatham  Nat.  Bk. 
!  83  Hun,  1:38. 

He  may  incur  a  serious  responsibility  if.  failing  to  collect  a  debt 
attached,  the  ability  or  tlic  debtor  to  p  ly  *•*  doj-iroyed  ad  interim.  Id, 
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know  of  no  authority  that  holds  that  an  attempt  by  a 
person  against  whom  a  claim  is  made  to  compel  the 
enforcement  of  that  claim  in  the  courts  of  her  own 
domicile,  rather  than  that  of  a  foreign  State,  is  fraudu- 
lent and  void.  Plaintiff  is  not  a  resident  of  this  State 
and  comes  here  to  enforce  his  claim  against  a  resident 
of  California.  The  principal  question  is  whether  this 
claim  should  be  enforced  in  New  York  or  in  California, 
and  I  do  not  think  that  a  transfer  by  this  defendant  of 
property  in  this  State  for  the  purpose  of  compelling  a 
creditor  not  a  resident  of  this  State  to  enforce  his  claim 
in  California  is  within  the  statutes  preventing  an  as- 
signment of  claims  with  the  intention  of  hindering, 
delaying  and  defrauding  creditors. 

I  think,  therefore,  there  should  be  judgment  dis- 
missing the  complaint,  with  costs. 


ESTATE  OF  SOPHIA  MOSS. 

Supreme  Court,  Special  Term  Chambers,  New  York 

County,  May,  1895. 

§  1225. 
Costs  to  abide  the  event^what  costs  are  included. 

Where  the  General  Term,  on  an  appeal  from  the  Surrogate,  awards 
costs  to  the  appellant,  to  abide  the  event,  and  the  decision  is  re- 
versed, the  respondent  should  be  required  to  pay  the  costs  of  the 
first  trial,  the  appeal  and  all  subsequent  proceedings  as  the  same 
may  be  taxed. 

Where  it  is  provided  that  costs  shall  abide  the  event,  this  means  all 
the  costs  of  the  action  up  to  and  including  the  decision  of  the 
Court  of  Appeals. 

While  it  may  be  assumed  that  when  the  Appellate  Court  awards 
costs,  the  effect  is  to  include  costs  of  such  court  only  ;  yet  if  it 
assumes  to  deal  with  the  whole  subject  and  wipes  out  and  re* 
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verses  the  judgp^tieiit  or  decree  appealed  from  wjlh  cop.ts,  that 
includes  all  the  costs  of  all  the  inferior  courts. 

Under  section  1225,  subdivision  1,  of  the  Code  of  Civil  Procedure, 
where  all  of  the  issues  of  fact  in  the  action  are  determined  by 
the  findings  of  the  jury,  application  for  judgment  may  be  made 
at  Special  Term  as  upon  a  motion,  and  the  entry  of  such  judg- 
ment should  not  be  stayed  by  reason  of  the  fact  that  a  motion 
for  a  new  trial  was  made  on  the  minutes  of  the  judge  who  pre- 
sided at  the  trial  of  the  issues  before  the  jury. 

{Decided  May  20, 1895.) 

Application  for  final  judgment  in  accordance  with 
the  verdict  of  a  jury  admitting  a  will  to  probate. 

Weed,  Henry  &  Meyers,  for  proponent. 

Abraham  Cohen,  for  contestant. 

Lawrencb,  J. — The  facts  in  this  case  are  these  : 
A  decree  of  the  Surrogate  of  this  county  was  made  on 
the  nth  of  July,  1892,  refusing  the  probate  of  the  will 
in  question,  and  imposing  the  costs  of  the  proceeding 
upon  the  proponent.  From  this  decree  an  appeal  was 
taken  to  the  General  Term  of  this  Court.  Thereupon 
the  General  Term  on  the  first  Monday  of  May,  1894, 
made  an  order  that  the  said  decree  of  the  said  Surro- 
gate, dated  the  14th  day  of  July,  1892,  declaring  said 
instrument  purporting  to  be  the  last  will  and  testa- 
ment of  Sophia  Moss,  deceased,  dated  the  12th  day  of 
February,  1871,  null  and  void,  and  also  rejecting  said 
will  and  refusing  the  probate  thereof,  be  and  the  same 
hereby  is  in  all  respects  reversed,  with  costs  to  the  ap- 
pellant to  abide  the  event ;  also,  that  ^^  a  new  trial  be 
had  upon  the  issues  herein  in  the  Court  of  Common 
Pleas  for  the  City  and  County  of  New  York,  before  a 
jury,  on  which  trial  the  following  issues  shall  be  sub- 
mitted to  the  jury  for  their  determination."  (Then 
follows  a  statement  of  the  issues.)  In  accordance 
with  said  order  a  trial  was  had  before  one  of  the 
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judges  of  the  Court  of  Common  Pleas  and  a  jury. 
Upon  said  trial  the  jury  answered  all  the  questions 
submitted  to  them  in  favor  of  the  proponent.  No  mo- 
tion for  a  new  trial  has  been  made  by  the  contestant 
in  this  court.  Application  was  thereupon  made  for 
judgment  to  the  General  Term,  which  decided  that 
the  motion  should  be  made  at  the  Special  Term  of  this 
court,  and  in  accordance  with  that  decision  the  pro- 
ponent now  applies  for  final  judgment.  The  entry  of 
such  judgment  should  not  be  stayed  by  reason  of  the 
fact  that  a  motion  for  a  new  trial  was  made  on  the 
minutes  of  the  judge  who  presided  at  the  trial  of  the 
issues  before  the  jury  in  the  Court  of  Common  Pleas 
(see  Matter  of  Patterson,  63  Hun^  p.  529).  I  agree 
with  the  counsel  for  the  proponent  that  the  application 
for  judgment  upon  the  whole  issue,  including  the 
question  of  costs,  is  therefore  properly  before  the 
Special  Term  of  this  Court,  under  section  1225,  subdi- 
vision 1,  of  the  Code  of  Civil  Procedure,  and  I  am  also 
of  the  opinion  that  the  contention  of  the  proponent, 
that  as  the  General  Term  on  an  appeal  from  the  Sur- 
rogate gave  costs  to  the  appellant,  to  abide  the  event, 
the  contestant  should  now  be  required  to  pay  the  costs 
of  the  first  trial,  the  appeal  and  all  subsequent  pro- 
ceedings as  the  same  may  be  taxed  (see  First  National 
Bank  of  Meadville  v.  The  Fourth  National  Bank  of 
New  York,  p.  469).  As  was  said  by  Andrews,  J.,  in 
that  case  :  **  The  event  of  the  new  trial  was  £he  cir- 
cumstance which  was  to  determine  which  party 
should  recover  costs  of  the  appeal."  The  order  did 
not  limit  the  recovery  of  costs  to  the  prevailing  party 
on  his  appeal,  in  case  he  should  finally  succeed  in  the 
action.  It  was  therefore  held  that  the  plaintiff,  should 
it  finally  prevail,  was  entitled  to  tax  all  the  costs  in 
the  action.    Again,  in  the  case  of  Franey  v.  Smith 
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(126  N.  Y.  608),  it  was  held  that  "  Where  it  is  provided 
that  costs  shall  abide  the  event,  this  means  all  the 
costs  of  the  action  up  to  and  including  the  decision  of 
the  Court  of  Appeals."  And  in  the  matter  of  Hood 
(30  Hun,  p.  472)  the  General  Term  of  the  Second  De- 
partment said :  *'  While  it  may  be  assumed  that  when 
the  Appellate  Court  awards  costs  the  effect  is  to  in- 
clude costs  of  such  court  only ;  yet  if  it  assumes  to  deal 
with  the  whole  subject  and  wipes  out  and  reverses  the 
judgment  or  decree  appealed  from  with  costs,  that  in- 
cludes all  the  costs  of  all  the  inferior  courts."  In  obe- 
dience, therefore,  to  what  I  understand  to  be  the 
decision  of  the  General  Term  in  this  case  and  the  cases 
above  cited,  I  have  signed  the  decree  which  has  been 
submitted  on  behalf  of  the  proponent. 


MARTIN  V.  BERNHEIM. 

SuPBBMB  Court,  Spboial  Term  Chambers,  Nbw  York 

County,  May,  1896. 

§523. 
Verijioation  of  pUading—when  it  may  be  omitted. 

Section  528  of  the  Code  of  Civil  Procedure,  providing  that  where  a 
party  pleading  would  be  privileged  from  testifying  as  a  witness 
concerning  an  allegation  or  denial  contained  in  the  pleading, 
the  verification  may  be  omitted,  applies  in  the  case  of  an 
answer  to  a  complaint  that  defendant  made  a  statement  of  and 
oonceming  the  plaintiff  in  the  presence  and  hearing  of  reporters, 
and  intending  that  the  said  words  should  be  published  in  the 
newspapers.  If  he  would  be  so  privileged  from  testifying  as  a 
witness  if  asked  that  question  under  the  section  of  the  code 
Above  referred  to  the  verification  may  be  omitted. 
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The  fact  that  in  the  same  answer  he  has  the  right  to  plead  other  de- 
fenses does  not  take  awaj  from  a  defendant  a  right  to  answer 
such  an  allegation  aa  10  contained  in  this  complaint  without 
verifying  the  answer, 

{Decided  May  27, 1896.) 

Motion  for  leave  to  serve  an  unverified  answer. 

John  J.  Adams,  for  plaintiff. 
Root  &  Clarke,  for  defendant. 

» 

Ingraham,  J. — It  is  clear  that  if  the  allegations  of 
the  complaint  are  true  the  defendant  is  guilty  of  a 
misdemeanor  under  section  254a  of  the  Penal  Code, 
and  by  section  523  of  the  Code  of  Civil  Procedure  it  is 
provided  that  where  a  party  pleading  would  be  priv- 
ileged from  testifying  as  a  witness  concerning  an 
allegation  or  denial  contained  in  the  pleading,  the 
verification  may  be  omitted.  The  only  question  to  be 
determined  is  whether  or  not  the  defendant  in  this  case 
would  be  privileged  from  testifying  as  a  witness  con- 
cerning the  allegations  of  the  complaint  that  the  de- 
fendant made  a  statement  of  and  concerning  the 
plaintiff  in  the  presence  and  hearing  of  reporters,  and 
intending  that  the  said  words  should  be  published  in 
the  newspapers.  If  he  would  be  so  privileged  from 
testifying  as  a  witness  if  asked  that  question,  under 
the  section  of  the  Code  above  referred  to,  the  verifica- 
tion may  be  omitted.  And  yet  it  is  clear  that  if  he 
made  the  statement,  contained  in  the  complaint,  to 
the  reporters,  with  the  intent  that  the  words  should  be 
published,  he  would  be  guilty  of  a  misdemeanor  under 
the  section  of  the  Code  of  Civil  Procedure  above  re- 
ferred to.  In  his  answer  to  a  complaint  alleging  the 
fact  of  such  a  statement  he  is  compelled  to  either  ad- 
mit that  the  statement  is  true,  deny  the  statement 
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alleged,  or  deny  knowledge  or  information  sufficient 
to  form  a  belief.*  Under  the  express  provision  of  the 
Code  he  is  allowed  to  answer  such  an  allegation  con- 
tained in  the  complaint  by  an  imverified  answer. 
The  fact  that  in  the  same  answer  he  has  the  right  to 
plecui  other  defenses  does  not  take  away  from  a  de- 
fendant a  right  to  answer  such  an  allegation  as  is  con- 
tained in  this  complaint  without  verif  jing  the  answer. 
All  of  the  defenses  to  the  action,  and  all  facts  pleaded 
in  mitigation  of  damages,  must  be  set  forth  in  one 
pleading.  In  this  case  the  answer  does  deny  the  fact 
that  the  defendant  made  the  statement  it  is  alleged 
that  he  made  with  the  intention  of  having  it  inserted 
in  the  newspapers.  I  think  on  the  whole  case  that  the 
defendant  was  entitled  to  serve  an  unverified  answer, 
and  that  the  motion  must  be  granted. 

*  He  may  in  pleading,  deny  the  allegation  and  omit  the  Teriflca- 
tion.  If  he  declines  to  answer  the  allegation  at  all,  it  is  admitted, 
like  any  other  unanswered  allegation.  ScoviU  v.  New,  12  How.  810. 
Moloney  v.  Dows,  2  Hilt  247. 

The  provisions  allowing  an  omission  of  the  verification  apply 
only  where  the  accusatory  matter  is  contained  in  the  pleading  to  be 
answered.    Fredericks  v.  Taylor,  52  N.  Y,  596. 

It  is  not  necessary  to  verify  the  answer  in  an  action  for  libel, 
even  thou^  the  complaint  be  verified.  Wilson  v,  Bennett,  2  Civ, 
Pro.  R.  84 ;  Goth  v.  Star  Print  Ck).,  14  Civ.  Pro,  B.  8. 

In  an  action  for  libel,  if  the  answer  denies  the  publioatioD  no 
verification  is  required.    IdU 
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tween the  commencement  of  the  action  and  the  time  the  suc- 
cessful party  had  a  right  to  enter  final  judgment       .        .    .  285 

^A  motion  to  set  aside  a  verdict  on  the  ground  of  surprise, 

irregularity  in  the  trial,  and  misconduct  of  a  juror  is  not  an 
intermediate  order 286 

Interpleader— On  discontinuance  of  action,  interest  and  c^psts 
allowed 890 

Judgment— When  validity  of   cannot  be  attached  by  third 
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penon  on  ground  that  a  former  judgment  has  been  recovercxl 
for  the  same  cause 15 

When  assignee  of  takes  subject  to  equities  and  to  attorney's 

lien tiX^ 

Is  not  more  favorable  than  complaint  demands         •        .131 

Justice's  Courts— In  reviewing  proceedings  of  justices  of  peace, 
courts  regard  them  with  indulgence       .        .        .        *        .129 

Letters  Testamentarj — An  uuincorporated  association  is  not 
entitled  to  letters  testamentary  in  preference  to  the  next  of  kin  250 

Libel — In  an  action  for  libel,  a  defense  stating  facts  tending  to 
disprove  actual  malice,  thereby  resisting  the  recovery  of 
exemplary  damages,  is  not  demurrable 255 

Mandamus — A  writ  of  mandamus  does  not  issue  as  of  right, 
but  whether  it  shall  issue  rests  in  the  sound  discretion  of  the 
court ;  and  it  does  not  ufmally  issue  where  the  relator  has 
another  adequate  remedy 292 

Marriage — In  an  action  to  annul  a  marriage,  judgment  will 
not  be  granted  on  default,  without  proof  of  the  facts  alleged  187 

Marriage  register  is  not  prtma/acte 'proof  of  the  marriage 

of  which  it  purports  to  contain  an  entry 187 

Mistake— In  fHing  note  of  issue  in  the  wrong  office  may  be 
remedied  by  ordering  it  to  be  filod  nunc  pro  tunc  in  the 
office  of  the  clerk  of  the  proper  court 259 

Mortgagee  in  possession  of  mortgaged  premises  does  not  hold 
adversely  to  the  mortgagor  unless  he  openly  qualifies  his 
holding  as  such 420 

New  Trial— Motion  for  a  new  trial,  upon  the  ground  of  newly 
discovered  evidence,  must  be  made  on  a  case  prepared  and 
settled 280 

^When  only  questions  of  law  will  be  raised     ....  161 

—When  order  directing  exceptions  to  be  heard  in  the  first  in- 
stance at  General  Term  is  void 161 

Offer  of  Judgment— Power  of  court  to  amend  after  acceptance  124 

Personal  'Injuries- Actions  for,  abate  against  a  corporation, 
on  its  dissolution 89 

Pleading — Defenses,  Considerations  of  defense,  and  orderly 
pleading  require  that  defenses  should  be  separately  stated 
and  numbered 88 

^The  same  facts  may  be  pleaded  if  each  defense  is  separate 

and  numbered 88 

^When  stricken  out  as  a  sham  .••...  102 

Plea  of  any  action  pending 102 

^Transfer  of  interest 102 

Note  on      .       .       .       .       • 104 

Verifijeation,  When  may  be  omitted  on  ground  that  allega- 
tions tend  to  criminate        •       •      1 

— Abte  on  right  to  omit  verification  of  pleading       ...      4 
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Policy  of  Insurance — In  action  on,  underwriters  are  properly 
joined  as  defendants,  and  a  proviBion  in  the  policy  t!iat  in  the 
event  of  lose,  their  attorneys  in  fact  only  should  be  liable,  is 
void 877 

Poor  Person — Infant  mny  sue  as  poor  person  and  need  not  give 
security  for  costs  ••..•....  400 

Process— How  far  a  protection  to  officer 16 

Promissory  Note— What  must  be  alleged  in  an  action  on  a 
promissory  note 8ul 

Public  Act— Need  not  be  pleaded  by  its  title  as  well  as  by  its 
chapter  and  date  of  passage 807 

Private  act  which  contains  some  provisions  of  a  public 

nature,  is  pro  tanto  a  public  act         .....        .807 

Note  on  pleading  a  public  or  a  private  act     ....  80S 

Beferee — Fees  of,  on  sale  under  judgment  of  foreclosure  •       .  105 

Reference — Either  party  to  a  reference  has  a  right  to  terminate 
the  same  where  the  referee  neglects  to  file  his  report  within 
sixty  days 261 

—On  reference  of  a  claim  against  a  decedent's  estate,  the  pro- 
ceedings become  an  action  in  the  supreme  court,  and  costs 
are  regulated  by  sections  1886  and  1886  of  the  Code.  Disburse- 
ments are  also  allowed,  though  no  mention  is  made  of  them 
in  said  sections     .        • 280 

Bemovai  of  Cause — It  is  sufficient  if  the  application  be  made 
by  the  sole  defendant  who  was  served  with  the  summons  and 
who  appeared •       .  409 

Bevocation  of  Submission— Destroys  a  stipulation  that  forms 
part  of  it .        .        .210 

-~-The  party  who  revokes  is  chargeable  in  an  action  by  any 
other  party  to  the  submiasion,  for  his  expenses  incurred  in 
preparing  for  the  Fame 210 

Salary  of  Public  Officer— Becomes  accessible  by  legal  process 
for  the  payment  of  creditors       .......  166 

Security  for  Costs— Where  the  security  already  given  by  a 
non-resident  plaintiff  is  insufficient,  the  court  may  require 
further 88 

Need  not  be  given  by  a  domestic  corporation  credted  imder 

the  laws  of  this  State 247 

Sequestration  Action — Judgment  in  sequestration  action  does 
not  dissolve  the  corporation  or  prevent  the  prosecution  of 
actions  against  it         .......••  201 

Service— Effect  of  defects  in  affidavits  for  order  for  service  by 
publication   • 16 

Of  paper  personally  without  the  State ;  when  it  will  not  be 

set  aside 886 

Service  of  Summons — "When  witness  is  privileged  from  service 
of  summons  from  justice*s  court 126 
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-By  the  plaintiff,  is  void,  even  though  deputized  by  the 

justice 427 

Sheriff— How  far  process  a  protection  .  .  .  .  .16 
Stay— See  Costs. 

Stay  of  Proceedings— An  order  to  stay  proceedings  upon  a 
judgment  appealed  from  may  be  made  by  a  judge  out  of 
court »       .       .        .        •  156 

Stipulations— Power  of  parties  to  make 49 

When,  made  by  attorney  binds  client 49 

-"^Note  on  power  of  attorney  to  hind  client  by  stipulation       .  68 

Summary  Proceedings— Review  of  proceedings  in,  on  appeal  45 

Default  in,  may  be  opened  by  justice 45 

^What  questions  reviewed  on  appeal  from  order  in       •       .45 

^What  affidavits  do  not  overcome  presumption  arising  from 

Marshall's  return  of  service 45 

-^ — Merits  must  be  shown  on  motion  to  open  default  •  .  45 
Note  on  showing  merits  on  motion  in  District  Court  to 

open  default        •••••••••.  45 

Summons  in  City  Court— Order  shortening  time  to  answer, 

must  specif  y  the  shorter  time     ••.••••  217 
Supplementary  Proceedings— Order  for  second  examination 
may  be  granted  where  the  moving  affidavits  show  that  the 
debtor  has  subsequently  acquired  property  or  that  new  facts 
have  come  to  the  knowledge  of  the  applicant  «       .       .  268 

Supplementary  proceedings  are  special  proceedings  .  292 

Papers  therein  should  be  filed  with  the  county  clerk    •        .  292 

^To  execution  cannot  be  founded  upon  a  judgment  entered 

upon  a  forfeited  recognizance  without  action  ....  146 

Sureties— Liable  on  bond  as  indemnitors  only    •       •       •        .  840 

Surplus  Moneys— When  property  is  left  in  trust  to  receive  the 
rents  and  profits  thereof  for  the  benefit  of  the  testator's  son, 
the  title  to  the  property  vests  in  the  trustees,  and  the  princi- 
pal of  the  trust  is  not  liable  for  the  payment  of  the  son's  debts, 
nor  is  a  receiver  in  supplementary  proceedings  on  a  judg- 
ment against  the  son  entitled  to  participate  in  any  form 
in  the  surplus  moneys  arising  from  the  foreclosure  of  a  mort- 
gage upon  said  real  estate  869 

Surrogate's  Court— When  has  exclusive  jurisdiction  of  ac- 
counting of  executor  or  administrator       •       ....    16 

Jurisdiction  of,  upon  final  accounting  to  construe  will,  and 

determine  as  to  claim  and  title  to  legacy  and  validity  of  as- 
signment thereof         •       t       ••.»•••    68 

When  has  equitable  jurisdiction     ••••••    68 

When  may  not  determine  disputed  claim  against  estate      .    68 

Note  on  Jurisdiction  of  Surrogates  Court  to  adjudicate 

upon  daim  against  estate   .        •       • 75 
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SectioiiB  756, 757  of  the  Code  of  CiTil  Procedorado  not  relate 

to  proceedings  in  Surrogate's  Ck)artB         •       •       •       •       .  159 

Surrogate,  Speeial— Compensation  of,  when  special  provision 
for 153 

Testimony  of  physioian  as  to  the  mental  or  physical  condition 
of  his  deceased  patient,  when  admitted 418 

Transfer  of  Demand— By  defendant  in  attachment  soit,  if 
made  before  the  service  of  a  copy  of  the  warrant  of  attach- 
ment, is  good,  and  no  levy  can  be  made  on  the  demand  .  482 

^A  transfer  by  the  defendant  of  property  in  this  State  for 

the  purpose  of  compelling  a  creditor  not  a  resident  of  this 
State  to  enforce  his  claim  in  California,  is  not  within  the 
statutes  preventing  an  assignment  of  claims  with  the  inten- 
tion of  hindering,  delajring  and  defrauding  creditors      .        .  482 

Trust — ^No  set  form  of  words  is  necessary  to   constitute  a  •  jj 

devise  in  trust,  but  whether  such  an  estate  exists  is  a  matter  i 

of  construction  of  the  testator's  intent      .       •       .       •       •  868 

Trustee — Authority  of  substituted  trustee  to  act  under  order 
affecting  former  trustee 388 

Undertaking— The  motion  for  an  order  fixing  the  amount  of  an 
undertaking  on  appeal  should  be  made  to  that  branch  of  the 
court  from  which  the  appeal  is  taken 804 

Uudemrriters— properly  joined  as  defendants  in  action  on 
insurance  ix)licy •       •  877 

Teriflcation  of  Pleading— May  be  omitted  where  parfy  plead-  I 

ing  would  be  privileged  from  testifying  as  a  witness      .       •  441  ^ 

Waiver — ^Who  may  waive  the  provisions  of  Code  section  884, 
in  order  to  admit  physician's  testimony  in  regard  to  the' 
mental  or  physical  condition  of  his  deceased  patient       •       •  413 

Waste — Tenant  not  liable  for  waste  committed  by  his  assignee 
of  the  term 190 

Will— When  and  how  probate  may  be  attacked         •       •       •    68 

Power  of  Surrogate's  Court  to  construe  will  and  determine 

validity  of  alleg^  assignment  of  legacy     .       •       •       «       .68 

Establishment  and  probate  of ;  specific  performance   •       .  148 

Witness— Who  is  privileged  .       •       ,       •       •       ,       .126 

^Testimony  of,  upon  the  trial  of  an  action  may  be  proven 

upon  trial  of  another  action 136 

^Exact  language  not  necessary 126 
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